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If the plaintiffs succeed in showing that she did not, that would
be a circumstance to be taken into consideration in determining
whether the suit brought by Mahar Singh against Jeoni was a col-
lusive suit or not. The result is that we must set aside the decrees
below and remand the case under section 562 of Code of Civil
Procedure to the Ceurt of first instance, which we hereby do,
with directions to readmit it under its original number in the
register and tp try it on the merits. Costs here and hitherto will

ahide the event.
Appeal decreed and cause remanded.

Befors Mr. Justice Banerji and Mr. Justics Aikman.
DIP NARAIN SINGH (Drrexpaxt) v, HIRA SINGH AND ANOTHXR
. (Prarnrrres).*

Mortgage—DPrior and subsequent morigages— Redempiion—Price to be paid
by a subsequent mortgagee redeeming after the morigaged property khas
been brought to sale and purchased by the prior mortgages.

A subsequent mortgagee is not entitled to redeem the prior wmortgage by
simply paying the price for which the prior mortgsgee may have purchased
the mortgaged property at an auction sale held in execution of & decrea obtained
by him without joining the subsequant mortgagee as a party; but such subse.
quent mortgagee must, if he wishes to redeem, pay to the prior mortgagee the
full amount due on his wortgage. Ganga Pershad Sahu v, The Land Morte
gage Bank (1) and Dadoba Avjunji v. Damodar Raghunatk (2) referred
to. Baldeo Bharthi v, Hushiar Singh (3) distinguished,

TuEe facts of this case are fully stated in the judgment of the
Court.

Mr. 7. Coalan, Dandit Sundar Lal and Munshi Ram
Prasad, for the appellant. ,

Munshi Jwala Prased and Pandit Madan Mohan Malaviya,
for the respondents.

Baxersr and AIRMAN, JJ~The facts which gave rise to
the suit out of which this appeal has arisen were these i—

On the 6th of January 1883 Shib Chandra Singh, Batak and
Mabadeo executed a mortgage of a four annas share of zam{ndéari

* Pirst Appeal No, 68 of 1895 from a decree of Pandit Rai Indar Narain,
Subordinate Judge of Mirzapur, dated the 2lst March 1805,
1) 1. L. R, 21 Calce , 366, (2) L L. B, 16 Bom,, 486,
{(8) Weekly Notes, 1895, p. 46,

1897

-SHEO SiNeH
T.
JEoNI.

1897. "~
June 17,




1897
Die Naraty
Sixor

111
Hrra Sinaf.

i

59% THE INDIAX LAW REPORTS, [vor. x1x.

property in favour of Dabn Dip Narain Singh, the defendant
appellant. Ou the following day, that is, thé 7th of Jannary
1883, they granted to Thakur Hira Singb, respondent, and “fo
Bharat Singh, the futher of the other respondent, a mortgage over
a similar share. Tt has been found by the Comrt below that the
same. shure formed the subject matter of both the mortgages, and
this finding hag not been challenged in the memorandum of appeal
before us. With the amounts borrowed under the two mortgage
deeds a prior usufructuary mortgage of the same property was
discharged.

The defendant, Babu Dip Narain Singh, brought a suit for
sale under his mortgage and obiained a deeree on the 11th of
May 1889, The other mortgagees obtained a decree upon their
mortgave on the 15th of October 1800, Neither mortgagee made
the other a party to lis suit as required by section 85 of the
Transfer of Property Act, 1882, ‘

Dip Narain 8ingh cauced o 2 annag 8 pies chave to be sold
in execution of his decrec on the 20th of December 1830, and on
the 28th of Nevewber 1891 he coused the remaining 1 anua 4
pies share to be sold.  He himself' purchased both the shares for
a vonsideration of Rs. 2,100 and has obtained posscssion,

On the 20th July 1503 the plaintiffs cansed the same property
to be cold in execuiion of their desree and themselves became the
purchesers.  As they did not obtain posscssion, they brought the
present suit and prayed for absolute possession on thesallegation
that they had priority of title. In the alternative they asked
for a decree tor redemption of the mortgage of the defendant in
their character as subsequent mortgagees, and they offered to pay
to the defendant Rs. 2,100, the amount of purchase "money paid
by him for the property, or such other amount as the Court might
declare to be payable to him.

The Court below has made a decree in favour of the plaiptiﬁé
for redemption upon payment of the sale consideration, ‘and hag

disallowed the first prayer of the plaint. The defendant has
prefexred this appeal,
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The first contention raised on his hehalf is that upon the
allegations of the plaintiils themselves they are not entitled to sue
forredemption. This contention has in onr opinion no force. The
mortgage in favour of the defendsnt is of & duie prior to that of
the plaintiffs.” The plaiutiffs therefors are manifestly subsequent
mortgagees, aud s they were not made partics fo the suit in which
the defendant obtained his decree, they huve not lost the right of
redemption yhich they had as subsequent mortgagees. It is trua
they stated Tn the plaint that the mortgages in favour of Doth
the parties were mude on the same date and that the rights
of the partics as mortgagees were equal.  That allegation
could not be supported. Even if both the mortgage deeds
were execuied on the seme date, both of them could not have
been  excented  simultaneously and ome deed must  have
been sigued after the other. The pluntiffs’ mortgage deed
purports to be of a later date than that of the defendant’s deed,
and the plaintiffs have in a subsequent portion of their plaint
accepted the status of puisue mortgagess. 'They arve thorefore
entitled nader section 74 of Act No. IV of 1832 to redeem the
defendant’s prior movtgage. :

The next contention of the appellant, which raises the real
guestion in the case, is that the Court below has erred in allowing
redemption upon payment only of the sale price paid by the
defendant, We are of opinion that this contention must prevail.

As the pluintiffs were not joined as parties to the defendant’s
sult for gale, as vequired by section 85 of Aect No, IV of 1882,
they are, notwithstanding the sale in execution of the defendant’s
decree, in the same position in which they would have been, and
have still tiie sume rights which they would have had, if they had
been made parties to that suit, that is to say their right to redeem
the prior mortgage of the defendant is saved to them. By section
75 of Act No. IV of 1882 every second or other subsequent
mortgagee has, as regards redemption, ¢ tho same rights against
the prior mortgagee or mortgngees as his mortgagor has against

such prior mortgagee or mortgagees” If the mortgagor chooses .
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to exercise his right of redeeming the prior moxrtgage, he can
only do so, under section 60, on payment or tefider of the prior
mortgagee’s mortgage mouney, which, according to section 58,
is “tle principal mouey and interest of which payment is secured
for the time being.” Ifa puisne mortgagee elects to redeem the
prior mortgage, he, like the mortgagor, will not be entitled to
redeem that mortgage save upon payment or tender of the
amount due upon that mortgage. XHad the puispe mortgagee
been joined as a defendant in the suit of the prior mortgagee,
he could have prevented the extinction of his right of redeniption
and redeemed the prior’ mortgage by paying to the prior
mortgagee or into Court within the time fixed by the Court under
section SSthe full amount due to the prior mortgagee. The omission
to makethe subsequent mortgagee a party to the prior morigagee’s .
suit bas the effect, as we have said, of relegating the subsequent
mortgagee to the position in which he was before the institution
oi that suit. It is therefore still open to him to redeem the first
mortgage, but he cannot do so except on the terms on which he
could have obtained redemption before the institution of the first
mortgagee’s suit or under the decree passed in that suit, nmely,
by paymeut of the whole amount due under that mortgage. A
consideration of the provisions of the Transfer of Property Act,
1882, shows that, save when the integrity of a mortgage has been
broken up in the manner mentioned in the last parag. .ph of sec-
tion 60, no mortgage can be redeemed except upon payuient of the
full amount due under it. We are, therefors, of opinion that a
subsequent mortgagee is not entitled to redeem the prior mortgage
by simply paying the price for which the prior mortgagee may
have purchased the mortgaged property at an auction sale held
in execution of the decree obtained by him without joining the
subsequent mortgagee as a party. That the purchase money is
not the criterion for determining the amount which a claimant for
redemption must pay is evident from several considerations, Where
the amount of the price exceeds the mortgage money, a puisne
mortgagee, or other person interested in the property comprised in
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the mortgage, who seeks to redeem the mortgage cannot be called
upon to pay an amount in excess of the mortgage money. Under
the first paragraph of section 60 a mortgagor has the right to
redeem on payment or tender of the mortgage money, and sections
74 and 75 confer on a second or other subsequent mortgagee the
right to redeem a prjor mortgage on similar terms, so that under
those sections the person entitled to redeem is mnot liable to pay
a larger sum than the amount due upon the mortgage sought to be
redeemed, *Again, where the purchase money isin excess of the
amount due upon the mortgage the surplusis paid to the mort-
gagor. Surely a subsequent mortgagee or other person having the
right of redemption cannot be directed to pay an amount which
has been received by the mortgagor and is not payable to the
_ mortgagee. In our opinion the amount upon payment of which
redemption can take place must, save whers the integrity of the
mortgage security has heen broken up, be the amount payable to
the mortgagee under the mortgage, and where the mortgagee
himself has purchased the mortgaged property in execution of a
decree for sale obtained by him without joining a subsequent
mortgagee as a party, the latter must, if he wishes to exercise the
right of redemption left open to him, pay to the prior mortgagee
the full amount of the purchase money. Tt is true that if the
purchase money be not equal to the amount of the morigage, the
mortgagee decree-holder would have the right to ask fur a decree
against the mortgagor under section 90, but if after the sale a
subsequent mortgagee who has not had an opportunity to redeem
the prior mortgage redeems it, a decree under section 90 cannot he
passed. Similarly, if a part only of the mortgaged property has
been purchased by the mortgagee under the circumstances men-
tioned above, the whole of his mortgage will be discharged upon
redemption by a subsequent mortgages. But in either ease, whera
the prior mortgagee is himself the purchaser, & subsequent mort-
“gagee must, in our opinion, in order to redeem such prior mort-
gagee, pay him the full amount due upon his mortgage. This view
is supported by rulings of the High Courts of Calcutta and Bom-
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bay, of which it will ke sufficient to refer to Ganga Pershad Sahuw
v. The Land Mortgage Bank (1) and Dadobe Arjunji v.
Dumodar Raghunath (2). In the case first mentioned the learhed
Judges of the Caleutta High Court observed:—¢ It iz hardly neces-
sary to remark that the amount payable would not be the amount
of the purchase money paid by the plaintiff. but the amount due
under his mortgage” The ease went up in appeal to the Privy
Couneil, and their Lordships allowed to the mortyagee purchaser
compound interest in accordance with the terms of his mortgage
deed. In the case in the Bombay High Court the prior mortgagee
purchased the mortgaged property for Rs. 13 and the lower
appellute Court decreed redemption upon payment of that amount.
Ou appeal to the High Court, Sargent, C. J,, after holding that the
defendants, who had not been made parties to the mortgagec’s suit, .
“ere entifled to have an opportunity to redeem the property
“from the plaintiff,” said :—“We haveonly to consider whether
the terms on which the Court below has allowed them to do so,
against which the plaintiff appeals, ave correct. ITad the defend-
ants heen made parties to the mortgage suit they wonid have been
entitled to redeem on payment of what was then due on the mort-
gage, and such are the terms.on which thoy must now be allowed
to redeem.” A dacree was mavle for rademption upon payment of
Rs. 368,

We were much pressed with the raling of this Court in Baldeo
Bhavthi v. Hushiar Siagh (3¢ as supporting the conterition of the
plaintiffx respondents that they nre eafitled to rodeem the defend-
ant upon payment only of the purchese money poid by Lim, The
Court below alvo Las relied on this raling,  We ure,, Lowever, of
opinion that that case is disflugnishable from the case before us.
That was a suit for sule brouglt upon a subsequent mortgage
against the representutives of the mortgagors and of one Gurdayal

o

Jati, who had purehased the mortguged property in excention of o
simple decree for money Leld by himself. A lien, however, was

(1) L L. R, 21-Calc, 366, (2) L L. R., 16 Bom., 486,
(8) Weekly Notes, 1895, p. 45, C
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created in favour of Gurdayal Jati under a compromise for the
amount of his decree.  The mortgage in favour of the plaintiff to
that suit was of a dute subsequent to that of the creation of the
lien. Tt was held that the represeutatives of Gurdayal Jati were
eutitlod to usé the len as a shield for their protection against the
elain of the plaintiff to the extent only of the price paid by him
for the property and not to the full extent of the amount for which
the lien was granted. The rsasons for that conclusion were thus
stated :~~Tt is obvious that if the three villages in question had
been sold to three different partics, each one of such parties conld
not buve claimed a lien to the full extent of the money due under
the decree as o shield in hisease. Again, it is obvious that if at
the time of the sale the amounut due under the decree of the 24th of
September 1858 far exceeded the purchase money paid at the sale,
" the purchaser eould only have got the protection of the lien to the
extent of the money paid by him pro fanto iu discharge of the
mortgage, and thas he would not be entitled to stand in the shoes
of the mortgagee as to the balance remaining due, The full right
of the mortgagee to recover the balance due to him would not, on
the realization of part of the money due to him by sale of the
mortgaged property, pass, as to the balance rerpaining due, to the
purchaser at the sale, and the rights cannot be in two persons at
the same time.” Those reasons do not apply to this case. This
suit is not, like the suit in that case, a suit by a subsequent mortga~
gee for sale, and the defendant has not been made a party gqud
purchaser, like the representatives of Gurdayal Jati. Asa pur-
chaser whose purchase money went to the partial discharge of a
prior charge, Gurdayal Jati could not use that charge as a shield
except to the extent to which the prior clfirge was satisfied by his
purchase. In this case subsequent mortgagees are suing to redeem
the prior mortgage, and as the property of which the plaintiffs
are the subsequent mortgagees was liable for the whole amount
" of the prior mortgage, they cannot relieve that property from
liability under the prior mortgage without paying the whole of
that amount, The faot that the moi'tgagee himself has purchased
6
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the property cannot in our opinion make any difference in th.is
respect. Had a third party purchased the pl'o1?arty, and had his
purchase money discharged the prior mortgage n fall, he would
undoubtedly have been entitled to claim that a snbsequent mort-
gagee who, by reason of his not being a party to thie Brior mort-
gagee’s suit, had the right to redeem him, must pay him the full
amount of the prior mortgage. But if the purchase money paid
by such & purchaser did not fully satisfy the amount of the prior
mortgage, he is not entitled, upon redemption by a puisne mort-
gagee, to the whole amount of the prior morfgage. The‘ subse-
quent mortgagee would in our opinion have to pay the full amount
due upon the prior mortgage but that amount would be appor-
tioned between the purchaser, whose purchase money sntisfied the
mortgage in part, and the mortgagee to whom the balance of the
mortgage money is dus. Where there are mnore purchasers than one
the apportionment should be made between them pro raid and the
balance should go to the mortgagee. But in no case can redemp-
tion be allowed except upon payment of the whole amount due
under the mortgage.

In the case before us the first morigagee himself is the pur-
chaser, We consider that he is entitled to the whole amount due
under his mortgage on the date of his anction purchase, and not
simply fo the purchase money paid by him. The bulk of the pro-
perty was purchased by him on the 20th of December 1890.
The Court below bas found, on the issue referred to it ander sec-
tion 566 of the Code of Civil Procedure, thai on that date the
amount of principal and interest due was Rs. 7,164-5-0, and that
nothing was reslized from the debtor after that date. The cor-
rectness of the amount so found to be due has not beett questioned.
It lias been uyged that the profits realized from the property by
the defendant after his purchase should be set off against the
mortgage money. We are, however, of opinion that, having
regard to the amount of the profits arising from the property, i
would be fair not to take the profits into consideration, and at the
Same time not to allow interest on the mortgage money for the
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period subsequent to the date of the defendant’s auction purchase.
In our judgment the plaintiffs should have been granted a decree
fof redemption on their paying to the defendant Rs. 7,164-5-0.
We vary the decree below by substituting Rs. 7,164-6-0 for
Rs. 2,100, as the amount upon payment of which, with the propox-
tionate costs of the defendant-appellant here and inthe Court below,
the plaintiffs will obfain redemption of the property in suit. We
extend the time for the payment of the said amount to the 15th
of December 1897, and we award to the plaintiffs costs proportion-

ate to their success here and in the Court below.
Decree modified.

Bafore Mr. Justice Banerji and Mr. Justics Aikman.
PRAG NARAIN (Derexpant) . MUL CHAND axD oTHERS (PLAINTIFFS).*
Aet No. IX of 1872 (Indian Contract det) section 107—Sale—Non-payment

of purchase money—Resale—Right of resale to be emercised within a

reasonable tume of breach—Measure of damages.

In the case of a sale, if the purchaser does not perform his part of the
contract, he is liable in damages to the seller, the measure of damages being the
difference between the contract price and the price which the seller could have
obtained for the article at the time of the breach of contract.

If a vendor, on breach of contract by non-payment of the purchase-moaey,
elocts to exercise the right of re-sale given to him by section 107 of the Indian
Contract Act, 1872, not only is the vendor bound to wait a reascmable
time after giving notice to the vendes of his intention to re-sell before actually
re-selling, but he is also bound 1o exercise his right of re-sale within a
reasonable time after the date of the breach.

THE fyots of this case sufficiently appear from the judgment
of the Court.

Mx. D. N. Banerji, for the appellant.

Messrs. W. K. Porter and E. C. F. Greenway, for the res-
pondents, *

Bawgrsr and Argmaw, JJ.—This was a suit for damages for
breach of a contract entered into with the plaintiffs respondents on
the 11th of September 1891, by Munshi Nawal Kishore, the
original defendant to the suit, who has died since its institution

and is now represented by the appellant, whereby Munshi Nawal
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* Firat Appeal No. 74 of 1895, from a deeree of Maulvi Zain-ul-Abdin, Sub.
ordinateJlidge of Cawnpore, dated the 16th December 1895,



