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1897 of judgments have no application to suits and proceedings under

- the Reut Act. The Assistant Collector was thetefore wroug in
g:iz?i reviewing his judgment and in modifying the decree which ke
raveps  Dude on the 20th of May 1893, The plainiiffs ought fo have
Kmmomt  gought their remedy by appeal. We set aside the decrees below

BAWANIL 4 restore the decree of the Assistan Collecipr, dated the 29ih
of Muy 1893. The appellant will get the costs incurred by him
here and in the Conrts below subsequent to the 29th of May 1893,
Appeal decreed.
Before Mr, Justice Banerji and My, Justice dikman.
1507 SHEQ SINGH axp ormEeg (PLarstires) ¢ JEONI AND orEERS

June I, (DErENDANTS).*
- e Aot No, XT° of 1877 (Indian Limifation dei), Sch, i3, Art, 125—Limita-
tion—dlienation—Decree in a collusive suit against ¢ Hindu widow.
Held that the action of a Hindu widow in causing a collusive suib to be
brought against her and confessing judgment therein whereby the plaintiff in
that suit got a decree for possession of property of which the widow was in
possession holding & Hindu widow’s estate, amounted to an “alisnation” of such
properby within the mesning of arbicle 128 of the second schedule of Act
No. XV of 1877,
Tmus was a suit for a declaration that an alievation made by
a Hindn widow of property which had been of her husband in
his lifetime would not affect the interests of the plaintiffs as
reversioners, The relationship of the parties 4mier se is shown
by the subjoined genealogical table 1w

Rax Dayaz,
A J
[ N N R
Malar Singh, Indraj. Amin Chand. Nain Sukh  Gulab,
| D.8.2) |
Shah Mul,
Mula Ghasi . ,__.__.J._
(defendant), (defendant). Jeoni (widow,
defendant). Sheo Singh Patl Ram,
(plaintiff),
¢ h
Ral Singh Shibba
(plaintiff), (plaintift).

* Second Appeal No. 506 of 1895 from & decree of H, Bateman, Hsq,
District Judge of Sahdranpur, dated the 1st February, 1895, confirming a‘decr%e;

of Maalvi 8hék Ahmad-ullah, Subordinate Jud &
April 1894, y ¢ Judge of .Sahiranpur, dated the 16th
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Shah Mul died in 1872, and his widow Jeoni took possession of 1897
his estate, Jeonl married Ghasi according to the karao form. SaEo SinaR
Mahar Singh iostituted a suit in respect of the entire estate of 0. -
Shah Bul against Jeoni. That suit was compromised on the Juoxt,
12th of March 1853, and on the basis of that compromise a decree

wag passed in favouy of Mahar Singh. On the death of Mahar

Singh the prescut suit was brought by some of the other members

of the fumily of Ram Dayal ngainst Mula, Ghasi and Kusammat

Jeoni on tfle ground thut the suit which ended in the compromise

of the 12th of March 1883 was a collusive snit bronght with the

intention of injuring the plaiatitfs. The Comrt of first instance

(Subordinate Judge of Salidranpur) dismissed the suit as barred
by limitation, holding that articie 120 of the secoad schedule of
the Indian Limitation Act applied. The plaintiffs uppualed.
The lower appellate Court (District Judge of Sabdranpur) dis-
missed the appeal, with reference to the case of Chhuganiram
Astikram v. Bui Motiguvrd (1).

The plaiatiffs thereapon appealed fo the High Court,

Pandit Moti Lal, for the appellants.

Pandit Swndar Lid, for the respondents.

Banzrrr and Anyax, JJ.—~The only question in this appeal
18 whethor avticle 125 of the second schedule of the Indian Limita-
tion Act governs the ease or article 120, The lower Courts have
applicd the lativr article and Lave held the claim to be baired by
lmitatiom The plaintiff’s cuse was this :—Musammat Jeoni, the
widow of one Shuly Elul suceecded 1o the property of Shah Mul on
Lis death and acguired therein a Hindu widow’s cstate.  Accord-
ing to the custom of the caste to which she belonged, she married
her husband’s first cousin, the defendant Ghasi, who is a son of
Mahar Singh, The allegation of the plaintifls is that in order to
transfor the property to her secoyd husband, the device to which she
resorted was that she got a suit instituted ageinst herself by Matur
Bingh, the futher of Ghasi, claiming the property of Shah Mul on
the ground that, by reason of her sezond marringe, she had

() L L. R, 14 Bom,, 512 ‘
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forfeited her right to the estate of Shah Mul,and that she confessed
judgment and sllowed a decree to be passed in Tavour of Mahar
Singh, which had the effect of transferring the property from ker
to Mahar Singh. The plaintiffs say that this was an alienation
by Jeoni; that it was an alienation which she was incompetent to
make, and the plaintiffs bring this suit for a deolqrahop that the
alienation is not binding on them and will not affect their rights
as reversioners after the death of Jeoni,

The question we have to consider is whether, on‘the case set
up by the plaintiffs, there has heen an alienation by the widow
within the meaning of article 125 of the second schedule of the
Limitation Act. I[f an alienation has taken place, that article,
and not article 120, will apply. Tt is true that the widow has
not by deed transferred the property to Mahar Singh, but it is not
necessary that an alievation should be made by her by written
document. Tt is sufficient that she has done an act which has
necessarily resulted in the transfer of the estate to the transferee.
In this case, if the plaintiff”s allegations be true, it was the act of
the widow herself, namely, her collusion with Mahar Singh, which
initiated the suit brought by the latter. The confession of judg-
ment was the next act done by her, the necessary result of which~
was the decree made by the Court. The Court had no option but
to make a decree in accordance with the confession of judgment
filed by her, We have no hesitation in holding that these acts of
Jeoni, if established, amounied to an alienation of the property,
and therefore if the plaintiffs succeed in establishing the case set up
by them their suit would be governed by article 125, The only
authority cited for the contrary view isa remark made by Mr.
Justice Birdwood in the case of Chhaganram Astifiram v. Bai
Motigavri (1). In that ease there was no dispute on the question
whether article 125 or 120 applied, and therefore ihe observations
of the learned Judge were no more than obiter dicta. Whether
Jeoni by her re-marriage lost her rights in her husband’s estate is
not & question which we are called upon to decide at this stage,

“ (1) I L, R, 14 Bom. 512,
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If the plaintiffs succeed in showing that she did not, that would
be a circumstance to be taken into consideration in determining
whether the suit brought by Mahar Singh against Jeoni was a col-
lusive suit or not. The result is that we must set aside the decrees
below and remand the case under section 562 of Code of Civil
Procedure to the Ceurt of first instance, which we hereby do,
with directions to readmit it under its original number in the
register and tp try it on the merits. Costs here and hitherto will

ahide the event.
Appeal decreed and cause remanded.

Befors Mr. Justice Banerji and Mr. Justics Aikman.
DIP NARAIN SINGH (Drrexpaxt) v, HIRA SINGH AND ANOTHXR
. (Prarnrrres).*

Mortgage—DPrior and subsequent morigages— Redempiion—Price to be paid
by a subsequent mortgagee redeeming after the morigaged property khas
been brought to sale and purchased by the prior mortgages.

A subsequent mortgagee is not entitled to redeem the prior wmortgage by
simply paying the price for which the prior mortgsgee may have purchased
the mortgaged property at an auction sale held in execution of & decrea obtained
by him without joining the subsequant mortgagee as a party; but such subse.
quent mortgagee must, if he wishes to redeem, pay to the prior mortgagee the
full amount due on his wortgage. Ganga Pershad Sahu v, The Land Morte
gage Bank (1) and Dadoba Avjunji v. Damodar Raghunatk (2) referred
to. Baldeo Bharthi v, Hushiar Singh (3) distinguished,

TuEe facts of this case are fully stated in the judgment of the
Court.

Mr. 7. Coalan, Dandit Sundar Lal and Munshi Ram
Prasad, for the appellant. ,

Munshi Jwala Prased and Pandit Madan Mohan Malaviya,
for the respondents.

Baxersr and AIRMAN, JJ~The facts which gave rise to
the suit out of which this appeal has arisen were these i—

On the 6th of January 1883 Shib Chandra Singh, Batak and
Mabadeo executed a mortgage of a four annas share of zam{ndéari

* Pirst Appeal No, 68 of 1895 from a decree of Pandit Rai Indar Narain,
Subordinate Judge of Mirzapur, dated the 2lst March 1805,
1) 1. L. R, 21 Calce , 366, (2) L L. B, 16 Bom,, 486,
{(8) Weekly Notes, 1895, p. 46,
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