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Before M. Justice Banerji and Mr. Justics Aikman,
MAHABIR PRASAD (Drorer-morper) ¢. SITAL SINGH ivp ovERzy
(JrpeuENr-DEBTORS)¥
Act No. IV of 1882 (Transfer of Property det) sections 88 and 8)—Order
absolute for sale—Erecution of deoree—Limitaiian—flct Ko. XV of

1877, (Indian Limitation dot) Sch. 1T, Art, 179.

The pariod of limitation for execution of a dem;ea for sale under section
83 of tha Transfar of Property Act beging to run from the date of tha granfing
of an order sbsolube for sale under section 89 of the Act, without which order
the docres cannot be axecuted, and not from the date of the decrge .itself‘ Oudh
Bekart Lal v. Nogeshar Lal (1) and Mulchend v, Mukta Pal Singh (2)
reforred to.

TrE facts of the case sufficiently appear from the judgment
of the Court.

Pandit Sundar Lal and Pandit Baldeo Ram Dave, for the
appellant,

Munshi Gobind Prasad, for the respondents.

Baxeryt, J.—This appeal arises ount of proceedings relating
to the execution of a decree. The appellant, decree-holder, obtain-
ed on the 17th of December, 1886, from the Court of fivst instance
a decres for sale on o mortgage, which was affirmed in appesl on
the 10th of August, 1887. The decree was one under section 88 of
Act No. TV 0f 1882. On the 15th of July 1890, the decree-holder
applied for an order absolute for sale under section 89 of that
Act, and on the 20th September, 1890, the order asked for was
made. He then applied for sale in execution of his decree on the
12th September, 1893. The lower appellate Court has-held that
this application was beyond time, having been made after the
expiry of three years from the duate of the application for an order
under section 89 and that execution is therefore barred. In my
opinion the court below was wrong. A decree-holder who obtains
a decree under section 88 of the Transfer of Property Act is not
entitled to apply for the sale of the mortgaged property upon the
passing of that decree. His right to obtain execution by sale of

., *Second Appenl No. 353 of 1885 from an order of V. A Smith, Bsq., Distriet
dudge of Gorakhpur, dated the 5th June 1894, reversing an order of Kunwar
Mohun Lal, Subordinate Judge of Gorakhpnr, dated 3rd March 1894,

(1) L. R, 18 AlL, 978, (2) Weakly Notes, 1896, page 100,
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the mortgaged property only accrues to him, and the decres made
under section 88 hecomes capable of execution, on his obtaining an
order absolute for sale under section 89. Until that order has
been passed, the mortgagor’s right to redeem does not hecome
extinct, and it is only when the right of redemption of the mortgagor
is gone that the mojtgagee can cause the mortgaged property to
be sold by applying for execution of the decree passed under sec-
tion 88. Hig right to execute that decrec thus depends upon the
passing of fhe order absolute for sale under section 89, and, as I
have said, since he could not apply for sale until that order wag
made, his application for execution would be within time if pre-
sented within three years of the date of the order under section 89.
In this case the application for execution was made before the
. expiry of three years from the date of the order under section 89.
It may be that the application was an application to exeente, not
the order, but the decree itself; but the right to execute the decree
did not acerue to the decree-holder, and the denree did not become
capable of execution, until the order was obtained. In this view
the applieation was not time-barred, and the Court below has erred
in holding. it to be so. Itis true that in Oudh Behari Lal v,
Nageshar Lal (1) it was held that an application for an order
ahsolute for sale under section 89 of the Traunsfer of Property Act
is a proceeding in execution and may be made fo the Court execut-
ing the decree, but that is not the question before us. The ques-
tion whilh arises in this appeal is whether a decree-holder
could apply for the exeoution of a decree obtained by him under
section 88 until be had obtained an order under section 39. As,
in my opinjon, he could not do so, his application, if made within
three years Trom the date of the order under section 89, would be
_an application within time. I do not mean to imply that it is
necessary for the dezree-holder to make a separate application for
an order under sextion 89, though that wonld be a preferable course
to pursue., The prayer for an order under that section and for the
sale of the property may be contained in the same application, as
‘ (1) 1. L. R., 18 AM., 278,
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held in the caso reforred to above. T would allow the appeal, and,
setting asido the decree of the lower appellate Court, restore that
of the Churt of first instance with costs here and in the lower
appellate Court. .

AtRarax, J—The ruestion raised by this appeal was consider-
ed by me in Wulchand v. Hukio Pol Singh (2). For the reaspns
given in my judgment in that ease I concur with my brother Banerji
in thinking that this appeal should be allowed and in the oxder
proposed by hin )

Appeal decreed.

Before s, Justice Banerjt and Mr. Justice Aikman.
WAZIR SINGH (Dreeypast) oo THAKUR KISHORI RAWANII turoveu
BITIB GOPAL Awp ANOTHER (PrLaINTIFTS)¥
Jdet No. XTT of 1881 (N.-17, P. Rent det) section 1835—Cinil Procedure

Code section §23—TReniew of judgment—=Section 623 of the Code of

Ctwil Droccdure not applicehle fo cates under the Rent Aet.

Soction 623 und the following sections of the Code of Civil Procedure which
deal with reviews of judgments have no application to suits and proceedings
under the N.-W, P, Rent Act, 1881.

Whare section 185 of Act No. XII of 1881 applies, it is only in cages where
there is no right of appeal thab a review can be granted, a2d that anly on the
special gronnd provided for in the Ack itself,

TuE etz of this case sufficiently appear from the judgment
of the Court.

Babu Setya Chandar Mukergi, for the appellant.

The respondents were not represented. A

BANERIT wind ATEMAY, JJ—This was a snit for profits by a
co-sharer sgaingt the lambardar under cl. (b) of section 93 of Act
No. XIT of 1881, The claim was to recover Rs, 104-12-6. On

the 29th of May, 1893, the Court of first instance malle a decree
in favour of the plaintiffy for Rs.15-12-5, The plaintift aid not

appeal from that decree, although an appeal lay nnder section 189

. *Sccond Appeal No. 584 of 1805 from a deerce of H. @, Poarse, Esq., o8
District Judge of Agra, dated the 19th Fobruary 1895, confirming a decres of

i\;g};shi Narain Singh, Assistant Collector of Muttra, dated the 29th Septembar

{2) Weekly Notes, 1896, page 100,



