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not render the marriage void unless there was force or fraud. In
this case it is admifted that there was no force, and we are unable to
 see how it can be urged that the marriage was celebrated by fraud.

As we have said above, the learned Subordinate Judge has found
that the father of the girl behaved badly towards his wife and
daughter and treated them in a most unnatural manner; that for
years he Lad deserfed them, and that in consequence of his con-
dunct they were, living with the brother of the mother of the girl
who supported and maintained both. The girl had attained a
marriageable age, and the defendant, her father, had taken no
steps to get her married. It was under such circumstances that
the mother and her brother arranged. with the plaintiff for the
marriage of the girl with the plaintiff, took her to his house
and there celebrated the marriage. We cannot hold under these
circumstances that any {raud was committed, This appeal fails
and is dismissed with costs.

Appeal decreed.

Before Mr. Justice Knozw and Mr. Justice Burkits,

IMAM EKHAN (Puarytiry) o, AYUB KHAN axp oTHERS (DERENDANTS).*
Civil Procedure Code section 13, Huplanation ll—Res judicata—Matter
whick might have been made ground of attack in o former suit.

Where & plaintiff sued for possession of immovable property as owner,
- having no title as owner, but a possible title as mortgagee, it was Zeld that
he could not in a subsequent suit bebween the same parties for possession of the
~ same property,claim ag mortgages, inasmuch as his title as mortgagee might
bave formed an altermative ground of attack im the former suit, .dmolpk
Ram v. Champa Lal (1), Mathure Prasad v, Sambhar Singh (2), Hosen Als
v, Siraj Huswin (3), dtchayya v. Bangarayya (4), and Kemeswar Pershad
v. Rajkumari Ruttun Koer (B) referred to.
Tag factsof this case are fully stated in the judgment of the

 Conxt,

% Second Appeal No. 213 of 1895 from a decree of Babu Bepin Bebari

Mukerji, Subordinate Judge of Aligarh, dated the 14th November 1894, confirm-

ing o decree of Maharaj Singh Mathur, Munsif of Haveli Aligarh, dated the
12tk December 1893,
1) Weekly Noties, 1891, p, 132. - (8) L. L,R. 16 AllL, 252,
2) Weeckly Notes, 1802, p. 224 (4) L L. R., 16 Mad,, 117,
‘ i (6) L. R, 19 L. A, 234,
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Maulvi Ghulam Mujtabe, for the appellant.

Mz, dbdul Ruoof, for the respondents.

Kxox and Borkirr, JJ.—The suit is concerned with two
houses, which for Lrevity’s sake we will call the North and
South liouse. The North house belonged to one Muhammad
Raza Khan, the South house to his wite, Hamid-un-nissa.
Hamid-un-nissa died in 1875, Her husband, Muhammad Raza
Khan, died in 1879, baving in 1877 wortgaged bosh, the lLouses
with possession to onme Sultan IKhan. In 1885 the representa-
tives of Musammat Hamid-un-nissa instituled a suit against the
mortgagee Snltan Khan and against the representatives of Mu-
hammad Raza Khan for their shares in the South house, and
they got a decree in March, 188G, for 552 out of 624 siliams.
On an application for review by the murfgmee 2 compromise.
was arrived at Defween the mortgagee Sultan Khan and the
representatives of Hamid-un-nissa, by which the latter were to
have possession of hoth the houses on paying Rs. 65 to the mort~
‘gagee, The compromise apparently was made a rule of Courty-
the money was deposited in January 1886, and possession was
given to the representatives of Hamid-un-nizssa in 1890. Now
the present suit has been instituted by Imam Khan, father of
Musammat Hamid-un-nissa. He has impleaded the represen-
tatives of Muhammad Raza Khan and has asked for possession
of both honses on the ground that he has been illegally ejected
by the represeutatives of Muhammad Raza. The prayer of his
suit is for possession of both houses as mortgagee or in the alter-
native for recovery of Rs. 93, the mortgave money. A decree
has been passed in fuvour of the plaiutiff for the South house.
This appeul has reference to the North louse only. The main
defence set up by the representatives of Muhammad Razs is that
the plaintiff’s suit is barréd under the second explanation to sec-
tion 13 of the Code of Civil Procedure. They alleged that the
claim now made might and ought to have been made in the for-
mer litigation between the parties, The facts of the former
litigation are these :—In Jume, 1890, the representnf%\_rea of
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Hamid-un-nissa sued the representatives of Muhammad Raza
Khan for possession as absolute owners of the house. No hint
of.any other title being vested in the plaintiff was then made.
The suit was dismissed in appeal in December, 1891, the
plaintiff having failed to prove the absolute title set up. On
these facts it is noy contended that this suit is barred under
soution 13 of the Code of Civil Procedure. In our opinion
this contention is correct. Following the case of Amolak Ram
v. Champd® Lal (1), the case of Mathura Prasad v. Swmbhar
Singh (2), the case of Hasan Ali v. Siraj Husain (8) and
the case of Atchayya v. Bangarayya (4), we are of opinion
that the claim in the alternative to hold as mortgagee not
merely might, but ought to, have been added to the prayer
in the former snit as a matter of attack on the defundaut.
"On this question the judgment of their Loxdships of the
Privy Council in Kameswar Pershad v. Bajkumaeri Ruttun
Koer (5) is instructive, and, adopting the rule thercin laid down,
we cannot say that a elaim to possession under an absolute title
and a claiim to possession under a mortgage title are so dis-
similar as to cause confusion. On a consideration of these
authorities we have no hesitation in holding that the alterna-
tive claim to possession as mortgagee ought to have been made
a matter of attack in the former suit, and as such was not done,
this snit, as far as the North house is concerned, is in our opinion
barred by-she principle of res judicats laid down in explanation
II, section 13 of the Code of Clivil Procedure. , We therefore
dismiss the appeal with costs. ‘

Appeal dismissed.
@) Weakly Notes, 1891, p. 132, (3) L L. R, 1 All, 252,

{2) Woekly Notes, 1892, p. 224, (4) 1. L. R., 16 Mad,, 117
(6) L. &, 19 L A, 234, 4
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