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1897not render the marriage void unless there was force or fraud. In 
this case it is admitted that there was no force, and we are unable to 
see how it can be urged that the marriage was celebrated by fraud.
As we have said above, the learned Subordinate Judge has found Spjcbtt
that the father of the girl behaved badly towards his wife and 
daugjiter and treated tjiem in a most unnatural manner; that for 
years he had deserted them, and that in consequence of his con­
duct they were, living with the brother of the mother of the girl 
who supported and maintained both. The girl had attained a 
marriageable age, and the defendant, her father, had taken no 
steps to get her married. It was under such circumstances that 
the mother and her brother arrangeĉ . with the plaintiff for the 
marriage of the girl with the plaintiff, took her' to his house 
und there celebrated the marriage. We cannot hold under these 
circumstances that any fraud was committed. This appeal fails 
and is dismissed with costs.

Appeal decTWd*
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1897
b efore  M r, Justice Knox and Mr. Justice £urM tt.

IMAM KHAN (Plaimtist) «, AYUB KHAN ahd othees (D£rBifi>AW!tg) * Jme Z. 
Civil Procedure Code section 13, Explanation i l —Ses Judicata—Matter 

which might have been made ground o f  attaoh in a former suit.
Where a plaintiff sued for possessiou of iramovaltle property as owaerj 

having no title as owner, but a possible title as mortgagee, it was held that 
he could not ia a aubaequeut suit between the same parties for possessloa of the 
same property^claim as mortgagee, inasmuch as his title as mortgagee might 
have formed an alternative ground of attack in the former suit. Amolfih 
Mam V. Champa Lai (1), Mathura JPratad v. Sambhar Singh ^2), Kasan AU  
V , Siraj Emain  (3), Atohayya v. Bangarayya (4), and Kametwar lerth a i  
Y . Eajkumari Mutton Koer (5) referred.to.

T h e  facts *of this case are fully stated in the judgment of the 
Court.

'“̂ Second Appeal No. 213 of 1895 fromi a decree of Babu Bepin Behari 
Mukarji, Subordinate Judge of Aligarh, dated the 14th Hovember 1894, confirm- 
ing a decree of Maharaj Singh Mathur, Muneif of Haveli Aligarh, dated ths 
12th December 1893.

(1) Weekly Notes, l89l, p, 1S2. (8) I, L.,B. 16 All., 352.
(2) Weekly Notes, 1892, p. 224. (4) I. L. B., I6 Mad., 117,

(6) L. B., 19 I. A., 234.
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jf5gy Maiilvi Glmlmi Mitjtahcf., for the appellant.
Mr. Abiiid Raoof, for the respondents.
Knox and Buekitt, J-T.—The suit is concerned with two 

Aotb IvsAif. wliich ior brGvity’s sake we will call tl̂ e North and
South house. The iN̂ orth hoii.se belonged to one Muhammad 
Raxa Khan, the South house to his wifoj Htiraid-uu-nissa. 
Hamid-iiii-nissa died in 1875. Her husband, Muhammad Eaza 
Khan, died in 1S79, haying in 1877 mortgaged boilî  the houses 
with possession to one Sultan Eh an. In 1885 the representa­
tives of Musamniat Hamid-iin'Uissa instituted a suit against the 
mortgagee Sultan Khan and against the representatiyes of Mu­
hammad Raza Khan for their shares in the South house, and 
they got a decree in March, 1886, for 552 out of 624 sibams. 
On an applioatiou for review by the mortgagee a comproiniso. 
was arrived at between tlie mortgagee Sultau Khau and the 
representatives of Hamid-un-nissa, by which the latter were to 
have possession of both the houses on paying Es. 65 to the mort­
gagee. The compromise apparently was made a rule of Courtj- 
the money was deposited in January 1886, and possession was 
given to the represGutatives of Hamid-un-nissa in 1890. ]v[ow 
the prt'sent suit has been instituted by Imam Khan, father of 
Musammat Hamid-un-nissa. He has impleaded the represen­
tatives of Muhammad Kaza Klian and has asked for possession 
of both houses on the ground that he has been illegally ejected 
by the repres«utatives of Muhammad Raza. The prayer of his 
suit is for possession of both houses as mortgagee or in the alter­
native for recovery of Rs. 93, the mortgage money. A decree 
lias been passed in favour of the plaintiff for the South house. 
This appetd has reference to the North house only. The main 
defence set up by the represeutatives of Muhammad Raza is that 
the plaintiffs suit is barred under the second explanation to sec­
tion 13 of the Code of Civil Procedure. They alleged that the 
claim now made might and ought to have been made in the for­
mer litigation between the parties, The facts of the former 
litigation are these :-*In Junê  1390, the representn̂ ves of
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Hamid“iin-nissa sued the representatives of Muhammad Raza 1397 

Klian for posseâ ion as absolute owners of tlie house. No hint 
o f  .any other title being’ vested in the plaintiff was then made. ^
The suit was dismissed in appeal in December, 1891, the 
plaintiff having failed to prove the absolute title set up. Oa 
these facts it is no\j contended that this suit is barred under 
section IB of the Code of Civil Procedure. In our opinion 
this contention is correct. Following the case of Amolak Ram  
V. Ghmiifc^ Lai (1), the case of Mathura Prasad v, SamhhaT 
Singh (2), the case of Hasan Ali v. Siraj Husain  (3) and 
the case of Atchayya v.- Bangarayya  (4)̂  we are of opinion 
that the claim in the alternative to hold as mortgagee not 
merely might, but ought to, have been added to tJie prayer 
in the former suit as a matter of attack on the defendant.
On til is question tlie judgment of their Lordships of the 
Privy Council in Kameswar Pershad v. Rajhumari Ruttun 
Kuer (5) is instructive, and, adopting the rule therein laid down, 
we cannot say that a claim to possession under an absolute title 
and a claim to possession under a mortgage title are so dis­
similar as to cause confusion. On a consideration of the,se 
authorities we have no hesitation in holding that the alterna­
tive claim to possession as mortgagee ought to have been made 
a matter of attack in the former suit, and as such was not done, 
this suit, as far as the North house is concerned, is iu our opinion 
barred by-ihe principle of res jud ica ta  laid down in explanation 
II, section 13 of the Code of Civil Procedure. We therefore 
dismiss the appeal with costs.

A'p'peal dismissed.
(1) Weekly Notes, 1891, p. 132. (.3) I. L. R., 16 All., 252.
(2) Weekly Notes, 1892, p. 224. (4) I. L. E., 16 Mad., 117.

(5) L. E., 19 I. A., 234.
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