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riiies to recjover it. 1t WasS soaglit by the ]earned advoi-uto for the
sipj>elliint to bring tlic ciiso \yii;hin cl-mse 29(0) oi tlie Heoiul
Sahoclulo ai.taclied to Aot No. 1X of 1887. But tiis is pot a diiii.
for ilu) bahiuoe of u partnc*r5|)|p acoonut, cs liio p’rluershl}), so far
as'tho plaiutitf ia couoerned, di”s not exist. Ciauso 29('0j contem-
plate-i suit to asfiortai”™ the prufits and lost of a itusiness ;iud to
liave a bahiace of a par' nerriiiip acuonnt strack, and \As never iu-
loiKlod to extend to the recoverv of a nure didjt due to a retired
partnc]* from the* iirm.
Th- appeal fails and is dioinit"sed, but without conits.

Before Mr Ju,stive JSanerJi and Mr. Justice AiJcnmn.
(IHAZI {Dei’bkcant) «. SUKIITI (Praintibp)."™
Hindu- ljftio—3Lirriuge—Consent of lke father of the (jirl not aftva/ir
neoesxarj/' to the Xialidity of a matriaje.

Uuder the Hiudu law if a girl is giveu iu marriago by lior mother iiud all
the necessary ritos are iluly piii-formed aud there ii no questiou of force or fraud
iiud uo other legal irapediiuoijit to the marriago, the marriage will not >0 invalid
merely because the cousont of tho girl's father has not boeu obtained. Jiuee
liulyat v. Jey Chuml Keivul (I) aad T”eiikcitacharyulu v, Rant®aeharyulv, (2)
rot'orrad to.

The facts of this caHe suiiieiently appeiir from tlie judgment
of the Court.

jiiinshi Madho Fmmil, for tlie appellant.

Pandii. Moii Ltd, for tiie re.spondont.

BajsEi:.!* and Ai.icmaKj JJ.— Thiri wrw ;i suit hrought by tlio
respoiideu! against the appeliani, iiid faliier-ia-iaw, in wliieli 1C
prayed tJiat his wifej tliO dang]iter of thu del'endaiit, lx :lllo"mtid
to live; Wiih luvn, and that her lather lte rostraiaed from oifering
oboirtictloii to tier doing iQ Tiie ])la.ilit! if m'n?™ marriei.l to deiend-
ant’s daiigiiter on. the Idfch of May 1B94. The marriage was
celebrated without the consent of tlie defendant by the girl's
mother, whom tlie defendant bad ccaHijd to snpporfe for a number

*

Snbordiuate Judge of Allahabad, dated the 7th March 1805, reversiug a decre
of H. David, Esq., Muasif of Allahabad, dated tho 10th September 1894,

..filO 1 Morley'tt Digest, 181. (2) L L.IL, U Mad., 316.
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of years. It has been found that the girl had attained marriage-. .
able age, and that by reason of the father not gnpporting his wife
and daughter, the mother and mother’s brother, with whom they
had been living, secretly married the girl to the plaintiff. It he as
been found that the usual rites of marriage weresgone through,

and that the relationship between the plaintiff and the girl was not
such as to render the marriage  illegal ander Hindu Law. * The

question which was raised in the lower Courts was whether the
marriage under such circumstances was valid accofding to Hinda
Law. The Subordinate Judge, on the authority of the rulings
cited by him in his judgment, held that it was a valid marriage
and granted to the plaintiff the relief prayed for. Against this
decree the defendant has preferred the present appeal, and it has
been contended that the marriage of the plaintift with the defend-
ant’s daughter without the defendant’s consent was not a valid
marriage. We are unable to nccept this contention. A uniform
course of rulings, dating back to 1843 (see Buee Rulyat and others
v. Jey Chund Kewul, 1, Morley’s Digest, 181) has laid down
that the want of a guardian’s consent would not invalidate a mar-
riage actually and properly celebrated. The authoritics on the

subject are all collected and carefully reviewed in the learned judg-

ment of Muttusumi Ayyar and Shephard, JJ. in Venkatacharyulu
v. Rangacharyulw (1), and it scems to us unnecessary to refer to

‘them in detail. In that case, upon the authorities veferred to, it

was held by the learned Judges that where there is.a gift in mar-
riage by the legal guardian and the marriage rites were duly
solemnized, the marriage is irrevocable. The mother is a legal
guardian of the daughter, though the father is a preferential gnax-
dian. If the girl was given away in marringe by her mother and
all the necessary rites were duly performed that would make the
marriage a valid marriage, and in the absence of force or fraud such .
marriage would not be regarded as void by reason of the father of
the girl not consenting to it. Mr. Madho Prasad on bebalf of the
appellant concedes that mere absence of the father’s consent would
(1) L L. R, 14 Mad., 316
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not render the marriage void unless there was force or fraud. In
this case it is admifted that there was no force, and we are unable to
 see how it can be urged that the marriage was celebrated by fraud.

As we have said above, the learned Subordinate Judge has found
that the father of the girl behaved badly towards his wife and
daughter and treated them in a most unnatural manner; that for
years he Lad deserfed them, and that in consequence of his con-
dunct they were, living with the brother of the mother of the girl
who supported and maintained both. The girl had attained a
marriageable age, and the defendant, her father, had taken no
steps to get her married. It was under such circumstances that
the mother and her brother arranged. with the plaintiff for the
marriage of the girl with the plaintiff, took her to his house
and there celebrated the marriage. We cannot hold under these
circumstances that any {raud was committed, This appeal fails
and is dismissed with costs.

Appeal decreed.

Before Mr. Justice Knozw and Mr. Justice Burkits,

IMAM EKHAN (Puarytiry) o, AYUB KHAN axp oTHERS (DERENDANTS).*
Civil Procedure Code section 13, Huplanation ll—Res judicata—Matter
whick might have been made ground of attack in o former suit.

Where & plaintiff sued for possession of immovable property as owner,
- having no title as owner, but a possible title as mortgagee, it was Zeld that
he could not in a subsequent suit bebween the same parties for possession of the
~ same property,claim ag mortgages, inasmuch as his title as mortgagee might
bave formed an altermative ground of attack im the former suit, .dmolpk
Ram v. Champa Lal (1), Mathure Prasad v, Sambhar Singh (2), Hosen Als
v, Siraj Huswin (3), dtchayya v. Bangarayya (4), and Kemeswar Pershad
v. Rajkumari Ruttun Koer (B) referred to.
Tag factsof this case are fully stated in the judgment of the

 Conxt,

% Second Appeal No. 213 of 1895 from a decree of Babu Bepin Bebari

Mukerji, Subordinate Judge of Aligarh, dated the 14th November 1894, confirm-

ing o decree of Maharaj Singh Mathur, Munsif of Haveli Aligarh, dated the
12tk December 1893,
1) Weekly Noties, 1891, p, 132. - (8) L. L,R. 16 AllL, 252,
2) Weeckly Notes, 1802, p. 224 (4) L L. R., 16 Mad,, 117,
‘ i (6) L. R, 19 L. A, 234,
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