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result in the discharge of the debtor if in custody, and in the 1887
release of any property attached under the decree; and we cannot L1psssmoy
see that the property of a surety is move stringently bound than oo o
that of the debtor himself, unless it be expressly so provided bErr MiTrA,
in the bond. We thick, therefore, that the dismissal of the
decree-holder’s application on the 21st of February, 1885, operated
as a discharge of the surety,

The Munsiff speaks of this proceeding as if it had merely
temporarily “struck off” the execution proceeding, keeping it 47
statw quo and by no means dispesing of it; but the order in the
order sheet is a distinet dismissal of the case, and it necessitated
an entirely fresh application for execution. That fresh appli-

" cation could not, we think, for the reasons above stated, be enfore-

ed against the surety in the previous case.

We, thercfore, set aside the order of the lower Appellate Couri;
and so far asthe appellantis concerned we reverse the order of
the Munsiff with costs in all the Courts,

Appeal allowed.
H T. H

Befare Mr. Justice Tottenham and Myr. Justice Norris.,

DIGAVIBUR MISSER Axp orsers (Derewpants Nos. 1 & 2) ». RAM 1887
LAL ROY (PrLarNTirr.)* July 2

Mahomedan law—- Pre-emplion—Conditional sale—Right of pre-empiion
among coparceners—Private partition of putlidari estate—Limitation
Act (XV of 1877), Sch. II, Arts. 10, 120.

A and B had certain proprietary rights inen 8 annas puttl of a certain
mehal. € and D had no rights in that putti, but D had a small share in the
remaining 8 annas putti. A private partition belween the puttis having
taken place, C and D's brother lent to B two sums of Rs, 200 and Rs. 199 by
deeds of bai-bil-wufa, dated the 12th and 21st June, 1876, € and 1) subse-
quently instituted foreclosure proceedings, and on the 5th May, 1884, were
put into possession of B’s share in the first mentioned putti in execution of
a decree which they had obtained. On the 18th April, 1885, 4 sued € and D
16 enforoe his right of pre-emption,

# Appeal from Appellate Decres No. 2382 of 1886, against the decree of.
Bahoo Amrito Lall Chatterji, Subordinate Judge of Sarun, dated the Z0th of
Aué‘ust, 1886, reversing the decree of Moulvie Muzharul Anwar, Mungiff of
Sewan, dated the 25th of January, 1886. '
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Held, that though the coparcenery could not be said to have ceased to exist,
or those who were coparceners bo said 1o have become strangoers to one
another, yot, there being a {inding that the putlis were separate, it wus not
nocessary, in order to establish 4’s preferential right, that o partition by
metes and bounds should be shewn to huve taken place ; but that a private
patition, if full and final betwoon tho partics, would bave the same eflect
ag the most formal partition on the right of pre-emption, and that 4's
claim must, therefore, succeed,

Held, also, that the snit was not barred by limitalion, it being governed by
either Art 10, Sch, 1T of the Limitation Act (Aot XV of 1877), which gave
the plaintilf a year from the 6th May, 1884, the date an which the mort-
gagec obfained possession, or by Art. 120, under which his right io sne
acerued upon the oxpiry of the six months’ grace allowed to the morigagor
afler the decree for forcclosure, and there would be six yeary allowed {xom _
that time.

Trs plaintiff in this caso alleged that there was a certain
mchal called Keotolia, consisting of four mouzahs, in an 8 annag
putti, of which he held a 15-krant shave; that the defendant
No. 8 had a 6-pic sharc on the same 8 annas putti; that the
8 annas putli was held jointly by all the co-sharers therein,
the zerait lands only having been privately partitioned, and
being held separatcly by each co-sharer; that defendants
Nos, 1 and 2 had no intorest in the 8 annas putti in which he
and defendant No. 8 were co-sharers ; that defendant No. 2 had
a smoll share in the other 8 annas putti; that the two puttis
had becn separated for a long time ; that on 25Lh Bysack - 1201,
corresponding to the 5th May, 1884, he first learned that
defondants Nos. 1 and 2 had got posscssion of the 6-pie shars
of defendant No. 8 in the 8 annas putti in which he, plaintiff,
and defendant No. 8 were co-sharers; that this possession had
been obtained through the Court in execution of a decree which
defendant No. 1 and one Ram Pergash Roy, the brother of
defendant No. 2, had obtained against defendant No. 3 in a
suit brought by them against him on two deeds of bas-bil-wufu,
one for Rs. 199 dated 12(th June, 1876, and one for Rs. 200
dated 21st June, 1876, executed by him in their favor; that
he, plaintiff, was a co-sharer in the property sold, and had a
right of pre-emption in rospect thercof; thab asagainst him the
defendants Nos. 1 and 2 had no right to purchase the property
sold ; that immediatoly on learning the facts he performed the
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preliminary ceremonies of talab-i-mawasihut and talab-i-istishhad,
and subsequently tendered the amount of the two deeds of bai-
bil-wufu to the defendants Nos. 1 and 2 who declined to accept it.

The defendauts Nos. 1 and 2 alleged that the whole 16 annas
of mehal Keotolia were held ijmali; that the defendaut No, 2
was a co-shaver in the mehal, and, thercfore, the plaintitf had
no right of pre-emption as against him ; that plaintiff knew
all about the deeds of bui-bil-wufa and the proceedings had
thereupon, and that he had wrongly stated the dale of his cause
of action; that his claim was barred by limitation; and that
he had not performed the necessary preliminary ceremonies.

The first Court framed the following issues :—

Ist.—Whether the village is still ijmali or divided ? Has
defendant No. 2 any share in it? Can a pre-emplion suit lie
against him ?

And,~When does plaintiff’'s cause of action arise? Is the
suit barred by limitation ?

Ird.~—~Has the plaintiff properly observed the ceremonies of
talub-i-mawasibut and istishhad ?

4th.~—Can the plaintiff afford to purchase the share ?

The Munsiff held that the case was governed by Art. 10,
Sch. IT of the Limitation Act; he found as a fact that defendants
Nos. .1 and 2 were put iuto possession of the disputed property
on 25th Bysack 1291=5th May, 1884; and as the suit was
commenced on 18th Apil, 1885, he held that it was not barred,
On the third issue he found against the plaintiff and, therefore,
dismissed his suit. The first and fourth issues were not tried.

The plaintiff appealed. On the hearing of the appeal the
question of limitation was nobt pressed, but the Subordinate
Judge held that he must consider it. He held that the Munsiff
was In error in applying Art. 10 of Sch, II of the Limitation
Act; that Ark 120 applied, and that the suit was not barred,
The Subordinate Judge then considered the two following ques-
tions, namely — C

Ist—Whether the preliminary coremonies were duly per-
formed by the plaintiff ? and

2nd.~Whether he has a 1ight of pro-emption against defen-
dants Nos, 1 and 2 ?
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Upon the first question he came to the conclusion “that the

Drasmaon preliminary ceremonies were duly performed by the plaintiff, and

MISSER

e
RANM TAL
Roy,

that the plaintiff was not aware of the sale before he was
informed of it in Bysack 1291.” Upon the second question ho
found “that the share of the defendant No. 2 isin a scparate
putti from that within which the disputed share and the
plaintiffs share are included, and that the two puttis are
separate.” He, therefore, reversed the Munsif’s decision and
decreed the plaintiff’s suit.

Againgt that decree the defendants now preferred this sccond
appeal to the High Court.

Mr. dmir Al, Mr. Caspersz, and Baboo Karune Sindhiu
Mulkeryé for the appellants,

Baboo Mohesh Chunder Chowdhry for the respondent.

Mr. Caspersz.—We have priority of purchase, and, this being a
case of “ competitive pre-emption,” there is no preferential title
among co-parceners. Tho fact that our share is in 'a different
putti does not make us strangers. “ Shaffa” is “ but a fechle
right, being the disseizing of another of his properiy merely in
order to prevent apprehended inconveniences” (Hamilton’s Hedaya,
Vol. I1I, pp. 566-8), and may be defeatod by various legal devices,
We submit the true test is whether the inconvenience to which
we are subjocted by being deprived of our right of property
which we have acquired afler delay and expense, and which is a
fair compensation for the money we lont eightyears before, ig not
far groater than the pre-emptor’s supposed hardship. This isnot the
case of a stranger being introduced, because we are already a
co-parcener. We submit that limitation rung {rom the date of the
conditional sale, of which the plaintiff must be taken to have been
aware. Axt, 120 of Sch. IT will then apply which gives six years,
The pre-emptor’s cause of action arose when the sale took place
and not when it beecame absolute. This being a case among
Hindus, we submit the plaintiff's right should be strictly constru-
ed by the light of  justice, equity and good conscience,” and mnot
80 as to strengthen an antiquated and unrcasonable custom. We
aro, at least, entitled to interest on the sums advanced. The
following authorities were veferred to—Furzand Ali v.
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Alimullal (1) ; Lalla Nowbut Lall v. Lalle Jewan Lall (2) ;
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Kudvatulle v. Muhini Mokan Shaha (8); Tara Kuntwar V. Digamsun

Mangri Meew (4); Macnaghten’s Principles, p. 49 ; Macpherson

MIsSER
v,

on Mortgages, pp. 15-20 ; Nuth Prasad v. Rum Pualtun Bam (5); Rad Laxn

Lachman Prasud v. Buhadur Singh (6.)

Baboo Mohesh Cluunder Chowdhry for the respondent.—Gopal
Sahai v. Ojoodheapershad (7) is identical with the present
case. The fact of the appellant’s share being in a different
putti removes their only defence,

Mr. Caspersz in reply.—The partition should be by metes and
bounds in order to make us strangers, For purposes of revenue
there has been no partition at all. 'We are still a member of the
coparcenery, and the general rule will therefore apply.

The judgment of tho High Court (TorrENmaM and NORRIS,
JJ.) after stating the facts set out above, proceeded as follows 1~

On second appeal the defendants Nos. | and 2 urged that the
parties to the suit being all Hindus the Court below ought to have
held that the present suit to enforce the right of pre-emption
is not maintainable. As to this it is sufficient to say that the
point was not raised in either of the lower Courts, and is not
such an one as we can allow to be raised now for the first time.

Another point urged by the Counsel for the appellants was that,
as there had been no actual partition of the disputed properties
by metes and bounds, the lower Appellate Court ought not to have
held that there was such a scparation as to entitle the plaintiff to
maintain the suit, In support of this contention two cases were
relied upon, wiz, Forsand Ali v, Alimulleh (1) ; and Lalla
Nowbut Khan v, Lalla Jewan Lall (2). In the first case the facts
were these : The plaintiff brought his suit for a declaration of
right to, and to obtain possession of, a certain share in a puttidari
estate ; he had purchased the share at a sale held in execution of
a decree ; he was a co-sharer in the estate but not in the putti
in which the share in suit was situated. The defendant, who was a
co-sharer in that putti, had claimed to take the share sold

(1) LLR,1AIL 272, (4) 6B.L R, Ap, 114
) L L. R, 4 Cale. 831, (5) L L.R.,4 All, 218,
(8) 4B.L.R.(F.B,) 134 (6) L L.R,2All, 884.

M 2W.R, 4.
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under the provisions of s. 14, Act XXIII of 1861 (which gave o
co-shaver in a puttidari estate, paying revenuc o Government as
dofined in Act IT of 1841, not being the judgment-debtor, a right
of pre-cmption, and enabled him to come inafter the property had
heen kuocked down Lo a stranger and claim it at the price he bids
provided he made the claim on the day of the sale and fulfilled
the conditions of the sale). The officer conducting the sale
had allowed the defendant’s claim, and the Court executing the
decree had confirmed the sale in his favor. Thé Court of first
instance held that the plaintif was a “stranger” within the
meaning of the section, and thal defendant was, therefore, en-
titled to iake the share, and dismissed the' suit. The lower
Appellate Court reversed this decision, and holding that plaintift
was not a “strangoer” gave him a deerce.  On sccond appeal the
High Court held that plaintiff was not a “stranger,” Oldfield,
J., says, the plaintilf is himsell a member of the co-parcencry,
being a sharer in another putti of the estate. The right of
pre-cmption can only be asserted against a stranger, 4.e, one
who is not a sharer or member of the co-parcenery. A sharer in
one of the puttis in a puttidari cstate cannot be said to be o
stranger, with reforence to the co-shavers in another putii, and
the soction gives mo proferentinl rights of pre-cmption among

thomselves betweon co-sharers in the same putli and sharers
in other puttis, who come under the denomination ' of members
g . . . a0 : oo 2
of the co-parcenery.” 'Thiy case does not afford us much assist-

ance, for there was no finding, as in this case, “ that tho two

~puttis are separate” The socond case cited doos not carry

the matter further; it sinply held “that by the Mahomedan
law one co-parccner has no right of pre-emption dgainst another
co-parcener.”  Tho question we have to decide is whether be-
forc a co-parcenory can be sald to have ccased lo exist, and
those who were co-parcencrs have become “strangers” 1o ‘one
a.iﬁother, something more than a private partilion, wiz., partition
by metes and bounds, is necessary, ‘
We are of opinion that no partition by metes and bounds
is necessary, Lord Westbury, in the case of .Appovier v. Ram
Subbe Aiyan (1), says:  “When the mewbers of an undivided
(1) 11 Moore's I, A,, 75,
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family agree among themselves with regard to particular property,
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that it shall thenceforth be the subject of ownership, in certain pigamnon

defined shares, then the character of uudivided property and
joint enjoyment is taken away from the subject-matter so agreed
to be dealt with ; and in the estate each member has thence-
forth a dofivite and certain share, which he may claim the
right to receive and to enjoy in severalty, although the property
itself has not been actually severed and divided.” And at page
02 his Lovdship says: “Then, if there be a conversion of the
juint tenancy of an undivided family into a tenancy in common
of the members of that undivided family, the undivided family
becomes a divided family with reference to the property that
is the subject of that agreement, and that is a separation
in interest and in right, although not immediately followed
by a de fucto actual division of tho subject-matter, This may,
at any time, be claimed by virtue of the separate right.”

In Gopal Subw v. Qjoodheapershad (1) it was held that a
private partition, though not sanctioned by official authority,
if full and final, as among the partics to it, will have the same
effect as the most formal partition on the right of pre-emption,
We think these two cases establish the view we hold.

The next point raised by Counsel for the appellants was that
plaintiff's claim was barred by limitation. It was urged that
the District Judge was right in holding on the anthority of
Nuth Prasad v. Ram Paltan Ram (2) that Art. 120 of Sch.
II of the Limitation Act, and not Article 10, governed the case;
but it was argued that the District Judge had erred. in
fizing the time from which the period of limitation allowed

by Art. 120 began to runm: it was contended that it began
to run from the date of the CODdltIOIlcll sale, and in support
of this view the case of Lachman Pr asad v. Bahadwr Singh (3)
was relied ‘upon.

We are of opinion that the suit is S not barred, and that it is
immaterial whether Art. 10 or Art. 120 be apphed to
it, for the deeds of conditional sale of 1876 did not operate
to transfer the property from the owner to the mortgagee. The

(1) 2W. R, 4T () I L.R,4AI,218.
(3) I L.R.,2All, 884
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latter did not bocome owner of tho property until after he had
obtained a decree for foreclosure, and until the right of redemp-
tion in the vendor had been extinguished. On the 5th of May,
1884, the mortgagec obtained possession, and under Art. 10
the plaintiff would have a year from that date to bring his
suit. We do mot see why Art. 10 should not govern it, for
the sale became absolute by the foroclosure procoedings, and
possession was subsequently obtained.

On the other hand, if Axt. 120 applics, we think that
plaintifi’s right to sue accrued upon the expiry of the six months
grace allowed to the mortgagor after the decreo for foreclosure,
and there would be six years allowed from that time,

Thus we come to the conclusion that the plaintitf was entitled
to succeed in his suit, and that the appeal fails on cach point.

It was also contended that, at any rate, the defendants are
entitled to interest upon Rs. 399, the amount covered by
the two decds of bui-bil-wufu. We think that that contention
must prevail, and it was admitied by Baboo Mohesh Chunder
Chowdhry for the respondent to be a good one.

The decree of the lower Appellate Court, therefore, will be
modified to the extent of dirceting interest to be paid upon
the Rs. 399, at the rate of six per cent. per annum from the date
of foreclosure till possession.

The appeal is dismissed with costs,

H T H ‘ Appeal dismissed,

Before My, Justice Tottenfiam and Alr. Justica Norris,

DHAPI (Dersypant) v». RAM PERSHAD, MINOR, REPREBENTED BY M8
Uncre AND GuaRDIAN AD piteM DUNGUR MULL (Prarypire),®
Practice—Production of Documenis~— Discovery— Revision of interlocutory

order when appeal lies from final decree——Civil Procedurs Code (dct
XIV of 1882), 38, 131—186 and 622
. I£ & notice under &, 131 of the Civil Procedure Code be not answered as
provided by s, 132, the parly secking tho inspection of doouments may apply
for sn order under s. 133, and hLis application must bo sapporled by an
affidavit. 'The Courthas no jurisdiction to pass an order under &, 136 unless
the provisions of s. 134 are strictly complied with.

* Civil Bule No, 794 of 1887 made against tho order ol Baboo Upondro

Chunder Mullick, Subordinate Judge of Monghyr, dated the 13th of

May, 1887.



