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one and the same transaction. This ease is therefore distin-
guizhable from the unreported ruling relied on by the counsel for
the appellants, and it is more in acvordance with the case of
Baghelin v. Mathura Prasad (1),

The pleas ‘raised in the appeal therefore fail. As was the
case in the other appeals between the same parties decided to-day,
the amouut deereed shonld be reduced by Rs. 7,099-4-0, which the
plaiutiffs included in their claim by reason of the judgwent of
the Bubordihate Judge in the suit out of which Wit Appeal
No. 254 of 1894 arose.

The result is that we vary the decree below by making a
deeree in favour of the plaintiffs under suction 88 of Aet No. IV
of 1882, for the sale of the mortgaged property in the event
of the defendants failing to pay to the plaintiffs or into Court
on or before the Srd of November, 1897, Rs, 64,771-2-0, toguther
with interest at the rate of twelve annas and a half per vent,
per mensem ou Bs. 30,000, the principal amount of the mortgage,
from the 30th of Muay, 1805, to the Srd of November, 1897,
aforesaid, or to the datc of payment, if' sooncr made, together
also with the plaintiffy’ costs in the Court below, proportionate
to the principal and intevest now decreed, less Rs, 41-6-0 allowed
to the deferdants as their costs In that Court, and together also
with the plaetils’ costs of this appeal.

Deeree modified.

Before Ur. Justice Banerji.
MANGLI PRASAD (Prawvere) oo DEBI DIN (Derexpant)#

Eeecstion of decrce—Linitulion—S8uit for possession of property purchased

at auction sale in eveeulion of a deerse—E Fect of formal possession in

saving limitation—Civil Procedurs Code sections 318, 319,

Whore possession of property purchased at auction sale in execution of a
decree iy formally given by the Court under section 818 or section 319 of the
Code of Civil Procedure, although the uctusl possession may rowain with the

. ¥Second Appeal No. 350 of 1816, from a deerce of Maulvi Muhammad Anwar
Husaiu, Subordinate Judge of Paruklisbad, dated the 26th February 18906,
weversing & decres of Munshi Bakhtawar Lal, Munsif of Fatehgarh, dated the
&ud June 1894,

(1) L. L. R,, 4 AlL, 430,
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judgment-debtor, the date of the granting of such formal possession forms
ag against the judgment-debtor a fresh starting point for limitation in respect
of a suit for possession of the property sold brought by the auction purchager
or his representative, Juggodundhu Mukerjee v. Ram Chunder Bysack (l)
and Joggobundhe Mitter v. Puragnund Gossami (2) referred 4o,

TuE facts of this case sufficiently appear from the judgment of
the Court.

Pandit Sundar Lal, for the appellant.

Munshi Gobind Prasud, for the respoudent,

BaANERJI, J.~The oxaly question which arises in this appeal iz
that of limitation. The plaintiff brought Lis suit for possession
of a share of zamindari. That share originally belonged to the
defendant, and was sold by anction as his property in execution of
a decree on the 21xt of August, 1880. It was purchased by oue
Ganesh Rai, whose successor in title is the plaintiff. Tt wus
alleged by the plaintiff that he obtaired formal possession through
the Court on the 14th of July, 1834 ; that he remained in posses-
sion for two years, and thut subsequently Le was dispossessed by
the defendant. It was on this allegation that he brought the pre-
sent suit on the 29th of Muay, 18905. The Court of first instance
found that, slthough Ganresh Rai had obtaized formal possession
through the Court, he had never obtained actual possession of the
propevty, and that ever since the auction sale the property has
remained in the posscssion of the defendant.  That Court, however,
gave the plaintiff a decree, beirg o opivion thut the delivery of
formal possession on the 1tth or July, 1584, gave to the plaiutiff
a fresh start for the computation of limitation, and as the suit had
been brought within twelve years from that date it was within
time. The lower appellate Conrt has concurred with #he Munsif
in holding that the pluiutiff never oblaired actnal poscession. It,
however, seems to buve beea of opi don that the fact of the deliv-
ery of formal possession through the Court was immaterial for the
purposes of limitation, ard it held that as the defendant had been
in possession since the date of the auction sale and the period of

his possession had exceeded twelve years, the plaintiff’s claim was
(1) L L, K., & Calo,, 584, (@) L L. R., 16 Cale., 530,
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barred by limitation. That Court accordingly dismisseil the suit.
Tt is against the decree of the lower appellate Court that the
plaintiff has preferred this appeal, and it i contended on his
behalf that limitation should be computad from the date o1 which
formal possessign was delivered to Ganesh Ral

In my opinion tljis contention must prevail.  If possession
was delivered to the anction purclizer through the Coure i the
manner regnived by section 318 or 319 of the Code of Civil Pro-
cedure, that delivery of possessior gave Lo the auction purchaser,
as against ihe jndgment-debtor whose rights were purchased by him,
a conclusive title, and must, as observed by the Caleuite High
Court in the case of Jugyubundlw Mukerjee v. Ramn lw tve
Bysack (1), be deemed tu be equivalent to actual possession. On
the date of delivery of possession the an tion purchaser must he
held to have obtained actual possession as against the judgment-
debtor, and it is only during the period following that date that
the possession of the judgment-debtor, if he continued in po-session,
eould be regarded as adverse. 'This view is supported by the Full
Bench ruling of the Calonita High Court in the ease of Joggo-
bundlhw Mitter v. Purnueiund Gossami (2), in which it was held
that limitation should be computed in a suit for possession against
the judgment-debtor from the date of delivery of formal possession.
No ruling has been cited o1 behalf of the respondent to support the
contrary view, except the ruling in Krishna Lall Dutt v. Radha
Krishna Strkhel (3), which was overruled by the subsequent Full
Bench ruling to which T have referred. The decisions of the
Bombay High Court in Lakshiman v. Morw (4), Havjivan v.
Shivram (5),,and Numdew v. Ramchandra Gomaji Murwadi
(), relied upon by the learred vakil for the respondent have no
bearing upon the present question, as the person in possession
in those cases was mot the judgment-debtor, but a third party
who was nnaffected by the proceedings relating to delivery of

Posseqsmn. T am of opinion that the lower Court has erved in
(1) T. L. R, § Cale., 584 (4) 1. L. R, 16 Bom., 722
() L L R, 16 Cale, 530, (5) 1. L. R., 19 Bom., 620,
o3y 1o L. B, W0 (.;ulu., 2. (6) I L. R, 18 Bom., 37.
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holding that limitation should be computed from the dale of the
auction purchase by Ganesh Rai, the plaintiff’predecessor in title.
As T have said above, if possession was delivered to the auction
purchasar in the mode prascribed by section 318 or 319 of the
Code of Civil Procedure, the date of such posscssion would give
to the plaintiff a fresh start for the computation of limitation. In
this enss section 319 was the section applicable. The learned
Subordinate Judge has not clearly found whether possession was
delivered in ascordance with the provisions of that section. I
therefore rofer to him the following issue under scction 566 of
the Code of Clivil Procedure for a clear finding :—“ Was posses-
gion delivered to Ganesh Rai in the manner prescribed by section
319 of the Code of Civil Procedure, and if so, on what date?”’
The Court below will receive such evidenee as may be tendered
on the above question, and on the recaipt of its finding ten days
will be allowed for filing objections.

w

Issue reforred.

e . — et e

MISCELLANEOQUS CRIMINAL.

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Blair.
QUEEN-EMPRESS ». SHAKIR ALT AvD ormErs.¥
Procedure—Ciriminal Procedure Code scction 211—1Fitnesses—Right of
aceused to have witnesses summoned tn his defence when he has refused

to give in @ list in the Magisiraele's Court.

If an accused person, on being eulled upon under seetion 211 af the Code of
Criminal Procedurs to give orally or in writing a list of the povsons whom he
wishes fo be summouned to give evidence on his trinl, declines to give in such
list, he cannot compel the Magistrate affer cowmittal to issune any summonses
for witnesses on his bebalf, Neither under such circumstances will the Sessions
Judge be obliged to issue snmmonses for the attendance of such Hwitncsseﬂ unless
he is satisfied that their evidence mnay be material.
Gobind 8ingh (1) referred to.

TaE facts of this case sufficiently appear from the order of the
Court.

Queen-Empress v. Har

¥ Criminal Miscellaneous No. 84 of 1897.
(1) L L. R., 14 AlL, 242,



