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decree, was the property of the judgment-debtor, or property 
which would be liable to his debts. CoasequBntly, when such 
objection is taken before the Court executing a decree for money, 
that Court has power to inquire into and decide on any such 
objection taken to the execution of the decree against any parti
cular property. Where, however, the decree is a decree for sale 
under the Transfer of Property Act, the Court executiug the 
decree must sell the property decreed to be sold and leave any 
one objecting to the execution of the decree against tl'rit particular 
property to sach remedy as he may have by a suit or by resist
ance to the possession of the purchaser. For these reasons we are 
of opinion that the Courc of first appeal was right and that 
section 244 of the Code of Civil Procedure did not bar this suit.

We dismiss this appeal and affirm tlie decision of the Court.
Appeal dismissed.

B efore Mr. Justice Knox and Mr. Justice S u rM ti.
THE b a n k  o p  u p p e r  INDIA (P la in tiot) v. SHEO PEAS AD and 

OTJaBBS (DUBENDAUa'S).* 
jSxeoiition o f  deoree—Ci'oil ^Procedure Ooie section 2’lQ~~Aftaolment~-

a ffec t upon mamtenmice o f  attaclment o f  order dismissing ap^lioa'
Mon fo r  exeouiion.
"Wliera proparty lias once baea afcfcached in execution of a. decreOj an order 

merely dismissing an application for execution, wliich order does not contain specific 
words withdrawing tlia attachment and which is not an order declaring the 
decree incapable of executionj will not have the effect of raising the attachment  ̂
and if in appeal such order is set aside, the decree-bolder will be in the same 
position as he was before and entitled to the full benefit of the attachment, 
Q-unga JRai v, Mussimat SaJcemia Begum (1 ); tTadir Sossein v. Fearoo 
Thovildarinee (2'/; and Q-o’lam Taheya Sham Soond%ree Kooeree (3) referred to.

The facts of this case are fully stated in the judgment of the 
Court.

Messrs. J . E. Howard  and E. A. Howard, for the appellant.
Munshi Ram P m sad  and Pandit Bundar Lai, for the 

respondents.
^ First Appeal No. 213 of 1895 from a decree of Saiyid Zain-ul-Abdfn, 

Subordinate Judge of Cawnpore, dated the 5th September ,1895.
(1) N.-W, P. H. 0. Bep. 18V3, p. 72. (2) 14 B. T.. E, 425.

( 8) 12 W. K 143.
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Bcjekitt, J. (Kxox, J. concurring).”—This case is a very 
instructive illiisti’ation of the saying that a successful litigant̂ s 
troubles commeiice -\Ylieti he tries to exe;jiite iiis decree, as we have 
liere the ease ,of a docree-Jiolder who for more than eleven yenis hais 
been unable to 'obtain the fruits of a decree in his fevour.

The facts are as follows
One Sheo Bakhsk lent money to one Adkir Singli wherewith 

to pay the Government revenue due from him and to save his 
property fr?>m sale. jN̂o security was taken for the loan. The 
money not being repaid, Sheo Bakhsh sued Adhar Singh and 
obtained a money decree on the 24th April 18S6 for some Es, 9,642 
odd. He took out execution in May 1SS7 by attaehiug two 
villages belonging to his jndgment-debtor, namely, Atarra Mahal 
Ajit Singh and Bairipur, and asked that they should be sold and 
his decree paid off from the proceeds of the sale, flis troubles 
then began. Au objection to the attachment was made by Bijai 
Singh, son of the judgment-debtor. Bijai Singh claimed these 
villages as his property under a deed of gift, dated June 23rd, 1886, 
from his father, the judgment-debtor. The Court executing the 
decree allowed the objection and directed the attachment to l>e 
removed. That order was passed in May, 1888. The decree- 
holder thereupon instituted a suit against his judgment-debtor and 
against Bijai Singh, and on February 14th, 18S9, he obtained a 
decree declaring that the two villages were liable to attachment and 
sale in exeeufeion of the decree of April 1886. An appeal was taken 
against the declaratory decree, but was dismissed by the High Court 
on January 28th, 1891. Meanwhile the decree-holder took 
prompt action on tbe decree of February 14th, 1889. He made 
an application on February 19tli, 1889, to the execution Court, 
on the strength of that decree, asking for attachment and sale of 
the two villages. That application was granted, an attachment 
being levied on the two villages on the 22nd June 1889. As 
the villages attached were ancestral property, the further execu
tion of the decree was, on September 12th, 1889, transferred to 
the Collector under the rules framed by Government to give
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1897 effect to section 320 of the Code of Civil Procedure. The case, 
however, did not remain long in the Collector’s Court. For on 
January 31st, 1890, as the decree-bolder was unable to attend at 
his Court in camp in the interior of the district, the,Deputy Col
lector, on whose file the execution case was pending, struck it off 
for default and returned the papers to the Subordinate Judge, who 
at once followed suit by striking the case off his pending files. 
This proceeding was quite unnecessary, as he had struck the case 
off his files when he sent it to the Collector in Septeaiber. The 
decree-holder then made several ineffectual attempts to induce 
the Subordinate Judge to send back the case for further execution 
to the Collector. At last, on an application made in September, 
1890, the Subordinate Judge directed the case to be again sent to 
the Collector for further eseoiition. This order was made on 
November 19th, 1890. The result of this last order was in our' 
opinion to restore the state of things which existed on September 
12th, 1889, when the decree first was sent to the Collector for 
execution. There was no necessity for any further attachment. 
The orders of the Deputy Collector and of the Subordinate Judge 
striking the execution case off their files of pending cases did not 
dissolve the attachment which had been imposed in the previous 
June, 1889. No formal order was passed by either tribunal with- 
drawing the attachment, and the decree-bolder certainly had 
neither asked for nor consented to such a withdrawal. In this 
opinion we are supported by the authority of many decided cases, 
e.g. Gunga Rai v. Mussumat Salceena Begum  (1), Nadir 
Eossein v. Pearoo Thovildarinee  (2), Golam Yaheya  v. Sham  
Soonduree Kooeree (3), <&c. We may add also that as to this point 
no question was raised nor any argument addressed to us at the 
hearing of this appeal. With the retransfer of the execution 
case to the Collector the decree-holder’s troubles did not come to 
an end. The judgment-debtor early in January 1891, put in a 
petition before the Subordinate Judge in which, on various tech-

(1) 37,-W. P. H. a  Eep., 1873, p. 70. (2) 14 B, L. B., 425,
<8) 12 W. E., 143.
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nical grounds^ lie objected to the continuatiee o f  tlie execution 
proceedings befors tlie Collector. Tliat petition wa6 rejected oji 
teuliuical groimds on April ITtkj 1891. Tlie judgmeui-debior, 
liowever, peijsevered, audj oa April loth, 1891) he again put in a 
petition iu wiueh on technical grounds he contended that the 
decree was not capable o f  execution, and prayed that the deciee- 
iiolder’s application for execution might be disallowed. The Sub
ordinate Judge thereupon went into the matter, and by order 
dated June 8th_, 1891, held that the pending proceedings in execu
tion could not be maintained, and disallowed the applioation for 
execution. The Subordinate Judge li«ld that the appiiuatioa was 
barred under section 158 o f  the Code of Civil Procedure by 
reason of the infructuous proceedings mentioned above, which 
took place between the orders of January 31st and November 
'19th, 1890.

The result of the decision of June 8th, 1891, was that the 
decree-holder’s execution proceedings before the Collector came to 
an abrupt termination, and the papers were returned to the Sub
ordinate Judge, So after the expiration of more than five years 
from the date of his decree the decree-holder, through no fault 
of his own, found himself no nearer getting the benefit of his 
decree than he had been in 1886. He, however, now appealed 
to the High Court against the order of June 1891, and prayed 
that Court to order execution of his decree to be proceeded with. 
The appeal was allowed by the High Court on December 15th, 
1892, the order of the Subordinate Judge was set aside, and it was 
ordered that “ the proceedings in execjution will proceed.” There
upon the decree-bolder again applied to the Subordinate J udge on 
the strength of the order of the High Court and the case was on 
his application, by order of March 3rd, 1894, again sent to the 
Collector for further execution. Even then the judgment-debtor 
was not satisfied. He again, on April 21st, 1894, applied to the 
e3!ecution Court objecting to the order for ezeoution, and to the 
transfer of the proceedings to the Collector. It is not necessary 
to notice the reasons he gave for his objection, Here appUaftt
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1897 Bank for the first time came on the scene. It also, on May 4th, 
1894j praoticallj supported the objections made by the judgment- 
debtor and called on the Court to compel the decree-holder to 
attach anew and to notify the terms of a mortgage it held from 
the judgment-debtor. Both objections were over-ruled by the 
Court, and an appeal to the High Court was dismissed in June 
1896.

But meanwhile, i.e. between the orders of June 8th, 1891 
and of December 15th, 1892, the case had entered ‘̂ into a new 
phase. On the 4th of January, 1892, the judgment-debtor, 
jointly with his son, Bijai Singh, borrowed Rs. 30,000 from the 
Bank of Upper India and, as security for the repayment of the 
loan, mortgaged six villages, among which are the two villages' 
Atarra Mahal Ajit Singh and Bairipur which the decree-holder 
Sheo Bakhsh had attached on June 22nd, 1889̂  in execution of 
his decree, and in respect of which the esecution proceedings had 
been twice transferred to the Collector. Hence the present suit, 
in which the plaintiff Bank seeks to enforce its mortgage by sale 
of all the mortgaged villages. The persons impleaded as defend
ants are Adhar and his son (who have not appeared) and the 
five sons of Sheo Bakhsh, the decree-holder referred to above, 
now deceased. The lower Court gave the Bank a decree for 
recovery of the loan by the sale of the mortgaged property, with 
the exception of Atarra Mahal Ajit Singh and Bairipur. It held 
that, as these villages were under attachment to satisfy rthe decree 
held by Sheo Bakhsh’s sons, the Bank could not bring them to 
sale unless it paid off that decree. The Bank appeals; contending 
that it is entitled to a decree for sale of the two villages just men
tioned.

In the memorandnm of appeal the Bank refers to what it calls 
a “ finding” by the Subordinate Judge that Sheo Bakhsh was a 
consenting party to the mortgage of January, 1892. We are 
unable to discover any such finding on the record. The Sub
ordinate Judge in that which he calls a short account of the 
case/'’ but wMoh clearly is no more than a historical of
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tiis case of eacli party, does say tliafc Slieo Bukbsh liaviiig joined 
the executants expressed his consent to the contents of the docu
ment.” It is impossible to say where the Subordinate Judge got 
that statement.", It is not mentioned in the plaint, nor referred to 
iu the written statement, nor was it put in issue. Neither Adhar 
nor Bijai Singh put in an appearance, so the statement could not 
have been made by them, and the present respondents certainly 
did not make^avy such admission and do not admit it now. The 
Bankas mortgage deed also contains no assent wli ;tever by Sheo 
Bakhsh nor any mention of his name; the only parties to it are 
the Bank, Bijai and Adhar. Probably the fliet was asserted by 
the Bank’s pleader when stating his case in the lower Coiird, and 
that would explain why—no evidence being produced to support 
it—the Subordinate Judge made no mention of it in his Judgment. 
It is too large a draft on our credulity to ask ns to believe that 
Sheo Bakhsii, who for years had been straining every nerve to 
obtain execution of liis decree, aud whose appeal was then pending 
iu the High Court, could have taken such a fatal step as to assent 
to the mortgage of January 4th, 1 9̂2. We notice that in its 
judgment of. January 2Sth, 1S91, referred to above, the High 
Court treated with contempt a similar plea that Sheo Bakhsh had 
consented to the deed of gift.

Passing away from that matter, we have now to decide 
whether the appellant Bank is entitled to a decree for sale of the 
two villages’'under its mortgage, or wliether the respondents have 
a prior lieu. The Subordinate Judge has found iu favour of the 
respondents. In our opinion his decision is right. The declara
tory decree giyen by the Subordinate Judge on February 14th, 
1889 (affirmed by the High Court on January 28th, 1891), 
decided finally that the two villages were liable to sale in execution 
of Sheo BakhsVs decree, and that decree l>oiind not merely Adhar 
and Bijaij but also their mortgagee the Bank, which claims title 
through them. It has been held by some authorltiei that the' 
decree of February 14th, 1889, had the eifeot of restoring the 
n.ttachmeut’svhich had been removed on May I2th, 1888. It is
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unnecessary to decide that pointy as the two villages were again 
duly attached on June 22nd, 1889, and undoubtedly remained 
subject to that attachment at least up to June 8th, 1891, the date 
on 'which the Subordinate Judge disallowed the then pending 
application for execution, wrongly holding that that application 
was barred under section 158 of the Code of Civil Procedure. 
Now it is in our opinion very doubtful whether that order had 
the effect of dissolving the attachment. The order did not form
ally withdraw the attachment, nor did it declare (as waS incorrectly 
stated at the hearing of this appeal) that the decree was incapable 
of execution. It did no mjre than lay down that execution 
should not be allowed on that particular application. But if it 
be the case that the effect of that order was to dissolve the attach
ment, we are of opinion that the effect of the order of the High 
Court in appeal (December 15th, 1S9-]' was to wipe out the order

■ of June 8th, 1891, and to re-establish the position of the parties 
as it stood before that order was made. The argument for the 
appellant Bank is that the effect of the order of the High Court 
was to send the deoree-holder back to the Subordinate Judge with 
a bare money dearee in his ha ads, deprived of the security he had 
obtained by the attachment in June, 1839, and of the benefit of the 
protection given by section 276 of the Code of Civil Procedure. 
In short, it is contended that the only course open to this decree- 
holder, on succeeding in his appeal in tl̂ e High Court, and on 
obtaining from that Court an order that the proceedings in execu- 
cution should proceed, was to apply again for attachment and sale 
and to begin de novo, subject to any alienation which his judgment- 
debtor might have made in the interval between the two orders. 
Admittedly the decree-holder was in no way in fault. It was the 
Subordinate Judge who made a wrong order, and, if the conten
tion for the appellant be correct, the effect of that wrong order is 
to damnify the unfortunate decree-holder most disastrously by 
enabling Adhar successfully to swindle his creditor. We ate 
unable to believe that the law can be as contended for by the 
appellant Bank, We are of opinion that when the High Court
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set aside the wrong order of the Subordinate Judg?, it set it aside 
to the fullest esteixt, and that, if the effect of that order was to 
dissolve the attachment, the effect of the app;?llate order to 
cancel that portion also of the Subordiaato Judge’s order, We 
fail to sea why we should hold that that portion of the order was 
not atfecfed by the appellate decree. "We hold, therefore, that th’i 
two villages in dispute in this appeal were at the date of the 
appellant Bank’s mortgage lying under a duly perfected and 
existent attachment in execution of Sheo Bakhsh’a dccreo, and 
that under the provision of section 276 of the Code of Civil Pro
cedure the Bank’s mortgage is void against any claims enforceable 
imder that attachment, and therefore void against the decree held 
by the respondents.

It also was contended that the Bank’s mortgage W'ould, under 
the provision of section 52 of the Transfer of Property Act, 
be inoperative as against the respondent’s decree on the ground 
that the mortgage was entered into during tho active prosecution 
of a contentious proceeding in which the right to sell the dispute 
villages was directly and specifically in question. We, how
ever, consider it to bo unnecessary to express any opinion on that 
question.

For the reasons given above we are of opinion that this 
appeal foils. We therefore dismiss it with costs.

Appeal dismissed.

B e f o r e  M r '. J u sH cb K n o x  a n d  Mr. J w tU c e  B u r H t t .

BISHAN CHAXD (Dbmndato) v. SAD HA KISH AN DAS 
C on tra ct-'B a le—D ep o sit— Contract going o ff  by d e fa v lt  o f  p u r c h a te r ~  

Vendor entiiled  to retain d eposit.

Meld that where a contract for sale goes off by default of the purehaserj 
the purchaser canaot recover any daiposifc wliicli may have beea paid by him to 
theTeador in pursuance of the contract. jBx ;part<s JSarrell, in re Parnell (1) 
aad Move v. Smith (2) referred to.

® First Appeal No. 220 of 1895* from aa order of Baba JSTilmadhal) Bai, 
Sul)or^xiat® Judgs of Benares, dated the 22iid August 1895#

^(J) L. B., 10 Ch. App. 512. C2) L. E« 27 Ch. X), 8&.

i m
The Bank 
OF Uyras 

I k d i a  
e. 

Shio 
Peas AD.

189V 
Majf 17.


