
on payment of one-tliircl of the sale price, provided that he has is97 
complied with all the requirenieuts of Muhammadan law. In this '—  
case it was denied that he had made the preliminaiy demands, and Hasah

it was asserted that the sale had taken place with his consent. BAraat
There was also’ a dispute as to the actiuil amount of the sale price. Bak h sh .

These c[iiestions have not been decided by the lower appellate 
Court. As that Court dismissed the suit upon a preliminary 
pointy and its decision upon that point is. in our opinion̂  erro­
neous, W'e sei aside the decree below and remand.the case to the 
lower appellate Court under section 5G2 o f the Code of Civil 

, Procedure W'ith directions to readmit it under its original number 
in the register and to dispose of it according to law. Costs here 
and hitherto will abide the event.

Appeal decreed and  ease remanded.
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B efo re  S ir  John Edge, K t., C h ie f  Justice and Mr. Justice JBlair, jggy
MOTI LAL (DBOKEE-HOI.DEE) V, MAKUND SINGH otejebs (J dbgment- May  11.

DEBXOES).* -------- -------- -

JUxecution o f  decree—Limxiaiion—A ct Ho>X.V o f  1877, (Indian Limitation
A ct) Sch. a . Art. 179(4<) —“  Ste^ in  aid o f  execution ” —Application 5y
decree-holder to be jiui in  possession o f  f r o ^ e r ty  which he hat p u r '

chased at a sale in execution o f  his decree.

M eld  that an application made by a docrefi-lioldcr to be put into posseasiou 
of property wliicli lie had purchased at an auction sale held ia execution of Ma 
decree was a “ step in aid o f execatha ”  of that decree, and would affox'd the 
decree-holder a fresh starting.point for limitation. Sujan Singh v. S i r a  Singh  

(1) referred to.
The facts o f  this case sufficiently appear from the judgment 

of the Court.
Mr, IF. K, F o fte r  and Munshi Gohind Prasad^ for the appel­

lant.
Munshi Ram Prasad and Babu Satya Ohandar Mwherji, 

for the respondents.
Edge, C.J. and B la ie , J.— The question before us is as to 

whether execution of a decree for money in this case was barred

♦ First Appeal No. 144i of 1895 from an order of EaTju Bepin Bihati Mukerji,
Officiating Subordinate Judgo of Aligarh^ dated the 6th May, 189$,

(i)i.i*.]a.4SAa,899,



189? ^7 on the 19th o f  January, 1895, when an application,
-------- n —' of which this appeal has arisen, was made. '■

«. The decree-holder, or rather his heir, is appellant here. The
decree-holder obtaiued his decree for money, and, nnder an appli­
cation of the 9th o f April, 1890, he, on the 20th* of'^November, 
1891, brought some property o f the judgment-debtors (respondents 
here) to sale, and, having obtained leave to purchase, he purchased 
it himself. On the 21sfc o f January, 1892, the sale was confirmed. 
On the 9th o f February, 1892, he obtained a certi^cate of sale in 
respect o f the sale to which we have referred. On the 29fch of 
February, 1892, the decree-holder applied to the Court to be put 
in possession o f  the property which he had purchased. On the 
21st o f  March, 1892, the decree-holder was put in possession by 
the Court. On the 6th o f  April, 1892, the decree-holder died 
and was succeeded by his minor son, appellant here, and on the 
19th o f January, 1895, the son filed the present application for 
execution of the decree. The Subordinate Judge o f  Aligarh 
dismissed the application, holding that the execution o f the decree 
was barred by limitation.

In order to save limitation the appellant has relied upon the 
application for a certificate o f  sale o f  the 9th o f February, 1892, 
and the application to be put into possession of the 29th of Feb­
ruary, 1892. I f  the making o f  either o f these applications by 
the decree-holder was the taking o f a step in aid o f execution of 
the decree, the application o f the 19th o f January, ,1895, was 
within time.

Now it has been held by this Court that an application by a 
decree-holder to obtain payment to him out o f  Court o f purchase 
money paid for the property o f his judgmenfe-debtor at a sale held 
under the decree-holder’s decree was taking a step in aid o f 
execution ”  within the meaning of article 179, paragraph 4, o f 
the Limitation Act. That decision was approved o f  by the Full 
Bench of this Court in Sujan Singk v. H im  Singh (1). A  ppo- 
ceeding in execution cannot be said to be completed (at least so 

(X)X,L,E„lgAll.,899.
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far as a decree-holder is Goncerucd) in a case o f  sale until 1597
he has obtained the proceeds and benefit o f  the sale held in moii 
execution of his decree. Conseqiientlj it appears to us that an «.
application toj^e paid out o f Court the proceeds of such sale must Siksh.
be considered as the taking o f a step in aid o f  the execution o f 
the decree.

Now, apart from procedure, which does not assist us in 
ascertaining or applying principles of law, is there any difPerence 
between the 3ase o f  a decree-holder applying to the Court to be 
paid out o f Court the proceeds o f a sale held in execution of his 
decree for money, and the case o f a decree-holder, where he has 
himself purchased—consequently where no money passes— applying 
to the Court to be put in possession of that which represents 
money, which, i f  a third person had purchased, would have been 
paid into Court.

Mr. Mam Prasad, for the judgment-dcbtor, has contended 
that, inasmuch as the decree-holder, when he purchases, files in 
Court a receipt for so much o f his judgment-debt as represents his 
purchase-money, he, on filing that receipt, must be treated as 
having received the purchase-money. The filing o f the receipt is 
a mere matter o f  procedure, no money passes or is intended to pass, 
unless the purchase-money is in excess of the judgment-deht, and 
the execution o f his decree cannot be said to be satisfied until in the 
one case he has received the purchase-money paid into Court, and 
in the other, case until he be put into possession o f the property of 
his judgment-debtor which he has purchased and which represents 
money, which, i f  a third person purchased, would have been paid 
into Court, and upon the decree-holder^s application would have 
been paid out'to him. We can see no difference between the two 
cases.

We hold that the application o f the 19th January, 1895, to 
execute this decree was within time. W e allow this appeal wi& 
cosis, and we direct the Court below to proceed with the execution 
o f  the decree.

Appml decreed,
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