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conviction, if there is one, must be before a Magistrate, for a
Magistrate, and not the Judge of the Court of Bession, is the per-
son empowered to pass sentence. Similar questions arose in
Indrobeer Thaba (1) and Regine v. Donoghue (2). It is prob-
able that the Magistrate who took cognizance of the case has not
power to award o sufficient punishment in case these men are
proved to be guilty of the offence. As to whether or not
these men, or either of them, ave guilty, we ¢xpress no opinion.
We set aside the order of commitment, the result=of which is
that the case goes back to the Court of the Magistrate who made
the order of commitment, and we transfer the case from the
ourt of that Magistrate to the Court of the District Magistrate
of Allahabad. As to the question whether these men should he
tried separately or together, that the Magistrate must decide. If
any application for separate trinls i made to him, he will ng
doubt consider it; but we make no suggestion that they should be
tried separately.
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Before Mr. Tustice Bunerfi and My, Justive dikman.
AMIR HASAN (Prawervy) v RAWIM BAKHSH Axp ormxrs
(DErurvANTDS).*

Pre-emplion—Muhammadan Law -—R?‘:f]]lrﬁ.\' of third persons having a elaim to
pre-emption where the vendee is also @ person who would have a similar
elaim were the sale to a stranger.

Under the Muhammadan law, even when the buyer is himself a pre-emptor,
thatisa fserson who would have the right of pre-emption against an outsider,
other persons having a similar right of pre-emption are entitled to claim pre-
emption against the buyer ; and, in such & case, the rights of the claimants to
pre-omption should be dotermined in the same way in which they would have
been detormined had the buyer acguived the property by enforcing his right of
pre-emption against a stranger, in the absence of the other pre-emptors, and
the absentee pre-emptors had appeared subsequently and claimed pre-emption.

*Seconq Appezl No. 203 of 1896 from a decree of L. G. Evans, Esq., District
Judge of Aligarh, dated the 23rd Decembor 1895, confirming a decree of Maulvi
Muhammad Shafi, Munsif of Koel, dated the 8th April 1895,

(1) 1 W. R, Or. B. 5. (2) 5 Mad, H. 0. Rep, 377
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BRaloo Mokeshee Lal v. Mr. & Christian (1), Pocka Dharee Ringh v. Mohur

Singh (2), Lalle Nowhut Lall v. Talle Jewan Lall (3), dissentad frow. 18".“
In cases of pre-ehx;;tiou to which the Muhammadan law applies the rules Axin

of that law are fo be administered in their entirety where they are not inconsist- H';SAN‘

ent with the p:'inciples of justice, equity and good comscience. Chundo v. R.-u;n:

Hakeem Aliin-o3d-deen (4) snd Gobind Dayal v. Inayat-ullak (53 raferred BarRsy.
0.

t A pergon entitled to a right of pre-emption is not bound o elaim pre.

emption in respect of all the sales which may be execufed in regurd to the

property, slthough every saib for pro-smption must inelude the whole of the

property Subjg(:t' to pre-emption conveyed by one transfer. Keski Nath v,

Mukhta Prasad (6) reforred to.

Tra1s was asuit for possession of a house by right of pre-
emption according to the Muhammadan law. The claim was
based upon the allegation that the house sold was sitnated in the
same lane as the plaintiff’s house, the lane being in the joint user
. of the plaintiff and the vendors. The plaintiff alleged compliance
in the usual maunner with the necessary formalities required by
Muhammadan law. The vendees defendants resisted the claim
principally on the ground that they also had a house situated in
the same common fane; that they thereby were possessed of equal
rights of pre-emption with the plaintiff, and that, as the sale
had been completed in their favour, the plaintiff’s suit could not
succeed as against them, |

The Conrt of first instance (Munsif of Koil) accepted this
plea of the defendants vendees and dismissed the suit.

The plaintiff appealed, and the lower appellate Court (Dis-
tri-t Judge of Aligarh) dismis:ed tne appeal, also holding that
inasmuch as the vendees themselves had an equal right of pre-
emption, by reason of participation in the common lane, with the
plaintiff, the plaintitP’s elaim could not be supported as against
them.

The plaintiff thereupon appealed to the High Court.

Mr, Karamat Husain, for the appellant.

Mr. Abdut Majid, for the respondent,

(1) 6, W. B., 250. (4) N-W. P. H. C. Rep., 1874, p, 38.
(2) 7, W. R., 260, (6) LL. R, 7 All, 775.
(8) 1. L R., 4 Cale,, 831, (6) 1. L. R., 8 All,, 870,
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Bawerstand Aremax, JJ.—This was a suit for pre-emption
under the Mithanmmadan law. The property elaimed i= a honse
situated in a blind lane, and the plaintiff claims pre-emption as 4
partner in the appendages of the house. It has been found by the
Courts below that the vendees own houses in the Same lane and
wonld themselves have the right equally with the plaintiff to pre-
emph the property against a stranger. Those Courts have held
that the plantiff hasno preferential right of pre-emption and ix
not entitled to a decree, and they have :mcordinglyr dismissed the
claim,

Tt is contended on behalf of the plaintiff, who has preferred
this appeal, that the Muhammadan law does not require that the
claimant for pre-emption should have a preferential right, and
that under that law, if the vendee and the pre-emptor have equal
rights of pre-emption asagainst an outsider, the property should
be divided between them in the same way in which it would
have been divided between them had the ven-lee been a stranger
and both of them had claimed pre-emption against him. The
contention is that the rule laid down in Book XXXVTII,
Chapter I, of the Hedaya (Vol. III, p. 566) that ¢ when there
is a plurality of persons entitled to the privilege of shaffa the
right of all is equal’’ is as much applicable when the purchaser is
a person having the right of pre-emption as when he is a stranger.
The question thus raised is by no means an easy one, and has not,
as faras we are aware, been decided by this Court. There are,
however, three rulings of the Caleutta High Court which support
the view of the learned Judge of the Court below.

In Baboo Moheshee Lal v. Mr. G. Christian (1) Bayley and
Shumbhoo Nath Pundit, JJ., held that the right of pre-emption
“ could, under Mahomedan law only, be against strangers or third
parties mof coparceners.”” In Tecka Dharee Singh v. Mohur
Singh (2) the same learned Judges observed that “the very fact
of the purchaser not being a stranger, but one who is already
either 8 shareholder or a neighbour, proves that the Mahowmedan

(1) 8 W. R. 250, () 7 W. B. 260,
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law of pre-emption never intended to apply -to snch a case”
It is diffienlt to follow the reasoning of the learned Judges in
the ease last mentioned, but in neither of the two cases have they
referred to awy authority of Munhammadan law as supporting
their view.

The cose of Lalla Nowbwut Lall v. Lalla Jewan Lall (1) was
decided by o Full Bench, which held that by the Mahomedan
law one coparcgner has no right of pre-emption as against another
coparcener.”” The learned Chief Justice in delivering the Jjudgment
of the Court said:—*There appears to be no reason, either upon
principle or authority, why the right of shaffs should exist as
between co-parceners, and the rule as laid down in Hamilton’s
Hedaya, Vol. III, Book 38, Ch. I, appears to have been
misunderstood in this respect. That rule merely prescribes that
any one partner (or coparcener)-of a property has a right of shafia
as against a stranger who purchases a share from his copartner,
and does not mean that the right exists as between copartners who
may purchase shares from one another. The object of the rule, as
explained in that chapter, and in Ch. 3, is to prevent the inconveni-
ence which may resnlt to families and communities from the
introduction of a disagreeable stranger as a coparcener or near
neighbour. But itis obvious that no such annoyance can result
from a sale by one coparcener to another. The only result of such
a sale would be to give the purchaser a larger share in the joint
property than he had before, and perhaps larger than the other
voparceﬁers have” XNo other autborities were cited in the
Jjudgment.

In Mr. Justice Ameer Ali’s work on Mahommedan Law itis
stated, on p. 590 of Vol. I, that  when one co-sharer conveys his
share to another co-sharer, no other co-sharer, if any, can havea
right of pre-emption, the rights of all being equal, and the reason on
which the right is founded, therefore, being absemt. In other
words, no right of pre-emption arises in favour of a coparcener

when the purchaser himself is a co-sharer of the vendor and the-

(1) 1. L. B,y 4, Cale., 831,
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claimant.” 'The learned author evidently based his opinion on the
rulings mentioned above as he has not referred to any authority of
Muhammadan law which warrants it.

As, according to the Fledaya, the object is “'to prevent the
vexation arising from a disagreeable meighbour” (Vol TIII, p.
591; Book XXX V111, Chap. ITI),and as in the case of a purchase
by a person who stands on the same footing us the claimant for
pre-emption that object is non-existent, it wonld %egm, were there
no authority to the contrary, that the Muhammadan law sanctioned
the enforcement of’ the right ot' pre-emption against a stranger only,
But the texts from various authors who ave regarded as high author-
ities on Muhammadan law cited by Mr. Karamat Huswin, the
learved counsel for the appellant, to whom we are much indebted for
his crudite and exhanstive argnment, leave no room for doubt that
the xight of pre-emption may, under that law, be enforced against a
purchaser who is not a stranger, but is a person who could equally
with the plaintiff’ Lave claimed pre-emption against a stranger,
and that in the case of purchase by such a person the rights of
other vpersons entitled to pre-empt the property should be
determined in the manner in which they would have been
determined had the person who purchased the property acquired it
by pre-emption against a stranger purchaser in the absence of
other pre-emptors, and the absentee pre-emptors bad afterwards
appeared and claimed their shares. It is settled law that where
the vendee is a stranger and more persons than one have the right
of pre-emption, and one of those persons is absent “decree is to be
given to those who are present, according to their number, But if,
after decree of the whole fo one who is present, a second should
appear, half is to be desreed to him, and if a third should appear,
decree is to be given to him for a third of what is in the hands of
each of the other two,” (Baillie’s Digest of Moohummudan
law, 2nd Ed, p. 501. See also Hedaya, Vol. III, p. 567 and
Tagore Law Lectures for 1873, p. 519). According to the
authorities cited to us hy the learned counsel, to which we shall
presently refer, the above rule applies and determines the right of
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pre-emption, even when the purchaser is a pre-emptor, that is,
a person who would have the pre-emptive right as againsta
stranger. Itis in this sense that the word appears to have been
used in the following texts of Muhammadan Law which have
been cited to’ us, and which seem to us to be conclusive on the
point.

In the Takmila Bahr-ur-Raik (&) ocours a passage which hag
a direct beanug upon the question before us. Itis thus trans-
lated :—< Ir i given in the Tatar Khaniych that a neighbour
purchased a house and there was another neighbour on the other
side who claimed pre-emption; the house would be equally divid-
ed between the purchaser and the neighbour” The Bahr-ur-
Raik is, according to Mr. Morley (Introduction to the Digest,
p- CCLXX), the most famous commentary on the Kamnz-ud-
" Dakaik, “a book of great reputation,” and Mr. Justice Ameer
Ali says of it that ¢ it is highly thought of in Sunni countries”
(Mahommedan Law, Vol. I, Introduction, p. 19). The Tatar
Khaniyah is referred to on p. CCLXXXVII of the Introduc-

() Part II, Book on Pre-emption, FEgyptian Edition, p. 143.
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tion to Morley’s Digest, and on pp. 52 and 53 of Shama Charan
Sircar’s Tagore Law Lectures for 18783,

The Radd-uwl-Mukhter, which Mr, Justice Ameer Ali says,
“is certainly esteemed now-a~days as the best authority on Hanifi
Law,” (Mahommedan Law, Vol. I, Introduction, p. 21), and
which, according to Mr. Shama Charan Sircar, (p. 46) is #a
very high authority among the Hanifis,” quoting from Alqunyah,
says:— A neighbour purchases a house while there is another
neighbour to it. (If) the neighbour then demands spre-emption
and the purchaser too, the house is (to be divided) between
them half and half, for both of them are pre-emptors.” ®).
The author of the Radd-ul-Mukltar says further :—¢His
words ‘according to the number of the pre-empiors.” Because
of their equality in the right for the whole owing to the
existence of the cause of it, there ought {o be equality in the’
juristic result. And this would include the case in which the
purchaser should happen to be one of them and should demand
(pre-emption) with them. He then would be calculated to he
one of them and the property sold would be divided among
them.” (c).

In the well known work, the Faiawa Alamgiri, we have
the following passages:~“If a person purchases a house of
which he is a pre-emptor and then appears another pre-emptor

() Vol. V, Book on pre-emption, p. 165, Egyptian Edition,
(c) Vol V, p. 152,
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having an equal right with him, the Kdzé (Judge) will pass a
decree for one hadf.” (d).

Again:—*“If the first vendee is a pre-emptor of the house
and the pre-emptor present purchases it from him, and then the
absent pre-emptor appears, the last named pre-emptor ean, if he
likes, take half the house under the first sale.”

The Inayah or Aini, a commentary on the Hedays, which,
Mr. Morley says, “is much esteemed for its studious analysis
and interpretation of the text” (Imtroduction, p. CCLXIX),
contains the following passege == If the first purchaser is also
a pre-emptor and the pre-emptor who is present also purchases
it jointly with him and subsequently the absent pre-emptor

(@) Vol. IV, Book on i’re-empﬁon, Chap. VI, Lucknow Edition, p. 15.
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appears, he (the absent pre-emptor) can, if he likes, take half
the house under the first sale.” (e). -

The last aathority, but by no means of the least weight, fo
which we will refer is the Durr-ul Mulkhtar. Tt is, according to
Mr. Justice Ameer Ali, “a work of great authority and merit.”
(Mahommedan Law, Introduction, p. 20), and the learned author
of the Tagore Law Lectures for 1873 refers to it as “5 work of
great celebrity 7 (p. 46). Tt says—“ When two persons purchase
a house and both are pre-emptors and then appearsea third pre-
emptor after division has been made under a decree or otherwise,
he, that is, the pre~emptor, can bhave the division cancelled, because
what was a half before, has now become one-third (Sharah woh-

baniya).” (f)..

{'e) Vol.IV, Book on Pre-emption, Lucknow Edition, p. 23.
(1) Book on Pre-emption, Caleutta Edition, p. 706,
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These texts, the authority of which has not been questioned by
Mr. Abdal Magjitl on behalf of the respondents, establish, as we
have said two propositions; first, that even when the huyer is
himself a prg-emptor, that is, a person who would have the right
of pre-emption against an ontsider, other persons having a similar
right of pre-emphon are entitled to claim pre-emption against the
buyer ; and, secondly, that in such a case the rights of the claim-
ants to pre-emption should be determined in the same way in
which they swould have heen determined, had the buyer acquired
the property by enforcing his right of pre-emption against a
stranger, in the absence of the other pre-emptors and the absentee
pre-emptors had appeared subsequently and claimed pre-emption.
In this view, as all persons having equal right of pre-emiption
are only entitled under the Muhammadan law to divide the pro=
‘perty equally per capitn, and as the purchasers in this case are
two in number, the plaintiff appellant is entitled to only a third
share of the property sold.

Mr. dbdul Majid, whilst conceding that this is so under strict
Muhammadan law, contends that we should not apply the rules of
Muhammadan law in their entirety to eases of pre-emption. He
relies on the rulings of the Full Bench in Chundo v. Hakeem
Alim-ood-deen (1) and Gobind Dayal v. Inayat-ul-lah (2) in
which the majority of this Conrt held that the Court is not hound
to administer the Muhammadan law in claims of pre-emption, but
that, according to the rule of justice, equity and good conscience,

(1) N-W. P., H. ¢\ Rep. 1874, p. 28. () I. . B., 7 ALL, 775,

fiv o C,da lellossle Wl &radt L:leg Ll e )QISJ [y
4ptlf_de RIS TS T | el At gy ) Wy
Ko R &),5 ) Lot &anm’f J.(a.u & g uﬂa)f o L)O} J)M'-‘)’L)"

sliaSle it ( ,w K J,v; wislly 4,5 ) m o canl] 5 Wyt 31 LS
Wl K Jlo iy 3 ) 8ypuamy Gy uwa.Ji 155 sie Bt Sy e
A3 L e ks o 6Y ALY 3~ led & endy ot JJ»’ R
WA figw el pand Wfyia) L] Rekblly SAN_jine yB LSAWUﬂ
* oy A G

1897
Auip
Hagaw
U
Rammm
Bixass,



1897

AMIE
Hasaw
°,
Ramrs
Baxzsg.

476 THR INDIAN LAY REPORTS, [voL..x1x,

that law should be applied in cases of pre-emption. We, ag g
Division Bench, are bound by the opinion of the majority of the
Full Bench, and, according to that opinion, to administer under
the rule of justice, equity and good conscience the rulgs of Muham-
madan law in cases of pre-emption. We do not think e should
be justified in applying those rules in a mutilated form, and e
are of opinion that in cases of pre-emption we should 5pply the
Muohammadan law, where it is not inconsistent with the principles
of justice, equity and good conscience. We are not atisfied that
the rules deducible from the texts cited above are repugnant to
those principles.

Mr. Abdul Majid’s next contention is that the plaintiff does
not seek to pre-empt the whole of the property sold and that his
suit must fail for this reason. It is alleged that the house in
guestion was sold by Musammats Ulfat aud Imrat on the 28th of
September, 1893, and that on the 29th of September, 1893, five
persons conveyed to the same vendees what they stated to be their
interests in the house. The plaintiff has claimed pre-emption in
respect of the first sale only. It is argued that as he has not
claimed to pre-empt the property comprised in both the sales, he
has thereby forfeited his right of pre-emption. We are aware of
no law which requires that a person entitled to the right of pre-
emption is bound to claim pre-emption in respect of all the sales
which may be executed in regard to the property. What the
Mvuhammadan law enjoins is, as observed by Mahmood, J., in
Kashi Nath v. Mukta Prased, (1), that “every suit for pre-
emption must include the whole of the property subject to pre-
emption conveyed by one transfer.” In this case the plaintiff
has in his plaint claimed the whole of the property comprised in
the sale deed of the 28th of September, 1893, and he has not
split up that bargain. His claim, therefore, does not violate any
rule of Muhammadan law. As, however, the vendees have equal
rights of pre-emption with him and they are two in number, the
plaintiff would be entitled to only a third share of the property

(1) L L. B, 6 AlL, 870,
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on payment of one-~third of the sale price, provided that he has
complied with all the requirements of Muhammadan law. In this
case it was denied that he had made the preliminary demands, and
it was asserted that the sale had taken place with his consent.
There was also’a dispute as to the actual amount of the sale price.
These questions have not been decided by the lower appellate
Court. As that Court dismissed the suit upon a preliminary
point, and its decision upon that point is. in our opinion, erro-
neous, we seh aside the decree below and remand the case to the
lower appellate Court uuder section 562 of the Code of Civil
. Procedure with directions to readmit it under its original number
in the register and to dispose of it according to law. Costs hers
and hitherto will abide the event.
Appeal decreed and case remanded.

Before Sir John Edge, Kt,, Chief Justice and Mr. Justice Blair,

MOTI LAL (DxcreE-noLoEn) s, MAKUND SINGH anxp orzers (J UDGMENT-
) DEBTORS).*

Ewxecution of decree—Limitation~dct No. XV of 1877, (Indian Limitation
Aet) Sch. ii, Art, 179(4)—* Step in aid of exvecution ”—dpplicaiion by
decree-holder fo be put in possession of properiy which ke has purs
ehased at a sale in execulion of his decree
Held that an application made bya decree-holder to be pub into possession

of property which he had purchased at an auction sule held in exccution of hig

doecres was 8 “step in aid of execubion ¥ of that deeree, and would afford the
. deeree-holder a fresh starting-point for limitation. Sujan Singh v, Hira Singh

(1) referred to.

The facts of this case sufficiently appear from the judgment
of the Court,

Mr. W. K. Porter and Munshi Gobind Prasad, for the appel-
lant.

Munshi Ram Prasad and Babu Satye Chandar Mukerss,
for the respondents.

Epcg, C.J, and Braig, J.~The question before usis as to
whether execution of & decree for money in this case was barred
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* First Appeal No, 144 of 1895 from an order of Babu Bepin Bibari Mukerji,
Officiating Subordinate Judge of Aligarh, dated the 6th May, 1895, .

{1) 1, L. B, 42 AlL, 309,




