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189T coDvictiou, i f  tliore is onê  must be before a Magistrate^ for a 
Magistrate  ̂ and not the Judge of the Court o f Session, is the per­
son empowered to pass sentence. Similar questions arose in 
Indfobeer Thaba (1) and Regina v. Bonoghue (2),. It is prob­
able that the Magistrate who took cognizance o f  the case has not 
power to award a sufficient jjunishment in case these men are 
proved to bo guilty of the offence. As to whether or not 
these men, or either o f theiOj are guilty, we express no opinion. 
We set aside tlie order o f  commitment, the result'ŝ  o f which is 
that the ease goes back to the Court of the Magistrate who made 
the order o f commitment, and we transfer the case from the 
Court of that Magistrate to the Court o f the District Magistrate 
o f Allahabad. As to the question wliether these men should he 
tried separately or together, that the Magistrate must decide. I f  
any ajiplication for separat*̂  trials ig made to him, he will no" 
doubt consider it; but we make no suggestion that they should be 
tried separately.

1897 
Afay, 11,

APPELLATE CIVIL

Jiefore Mr- Justice JBunerji anti M f. Justice j±ihman.
AMIR HASAF (Pr,AiNTiw) «. KAHIM BAIvHSH ajtk oi'HMES 

(Dei?enuants).*
Fre-empUon—Miohnmmadan Lmo—EiflMs o f  third persons kavinff a alaim to 

pre-emption where the vendee is also a person toho toouldi have a similar 
alaim were the sale to a stranger,
Under the Muhaimnadau law, even when the buyer is himself a pre-emptor, 

that is ii person who would have the right of pre-amptioa agaiust an outsider, 
other persous having a similar right of pro-emptiou are entitled to claim pre­
emption against tlie buyer ; and, ia sucli a case, the righta of the claxiuanfcs to 
pre-eiflption sliould be dotermined in the same way in which tliey would hare 
been detemiued bad tbe buyer acq̂ uived the property by enforcing Ms rigltfc of 
pre-emption against a stranger, in the absence of the other pre-emptors, and 
the absentee pre-emptors had appeared subsequently and claimed pre-emption.

^Second Appeal No. 203 of 1896 from a decree of L. G. EvanSj Esq., District 
Judge of Aligarh, dated the 23rd December 1895, confirming a decree of Maulvi 
Muhammad Shafi, Munsif of Koel, dated the 8th April 1895.

(1) 1 W. E., Or. B. 5. (2) 5 Mad. H. C. Bap. 277.



Baloo MohesJiee Lai v. Mr. ff. Ckrisiian (1), Teel'a Dharee Singh Mohtir 18')"
Singli (2), Lalla Noiohut Lall v. Lalla Jewan Lall (3), diasoutoci froio. —-------------

111 cases of pre-emption to which thd Muhamuiiidan law applies th<j rules Ajait
of that law are to bo adininistared in tlieh' entirety where they are not incousist- HasAx

eat with the principles of justice, ec^uity aud good conscience. Ohunio v, Kahim
JSaJceem AUm-oSd-deen (4) and Q-ohind D a ya l v. In a yai-u llah  (5) referred Bakksm.
to.

A person entitled to a right of pra-einption is not hound to claitD pre« 
tiinption in respect of all the sales which may be executed in regard to the 
property, although every suit for pro-emption must iucluda the whole of tlwj 
property subjijct to pre-emption conveyed hy one transfer. Kashi Nath v.
Muhhta Prasad (6) referred to.

This was a suit for possession o f a house by riglit of pre- 
emptiou according to the Muhaoimadau law. The claim w'aw 
based upon the allegation that the house sold was situated in the 
same lane as the plaintiif’s house, the lane being in the joint user 

, o f the plaintiff and the vendors. The plaintiff alleged compliance 
in the usual manner with the necessary formalities required by 
Muhammadan law. The vendees defendants resisted the claim 
principally on the ground that they also had a house situated in 
the same common lane; that they thereby were possessed of eq̂ ual 
rights of prc-enaptioii witii the phiiutiff, and that, as the sale 
had been completed in th(dr favour, i he p la in tiffsu it  coiild not 
succeed as against them, „

The Court f)f first i'lsfaiico (Munsif of Koil) accepted this 
]>lea o f  the defendants veadees and dismissed the suit.

The plaintiff appealed, and the lower appellate Court (Dis- 
tri.;t Judge of AligarhJ disuiis^ed ttie appeal  ̂ also holding that 
inasmucli as the vendees t'lemselves had an equal right of pre­
emption, by reason o f  participation in the common lane, with the 
plaintiff, the plaintiff’ s claim could not be supported as against 
them.

The plaintiff thereupon appealed to the High Court.
Mr. Karamat E m ain , for the appellant.
Mr. AhduL Majid, for the respondent.

(1) 6, W. B., 250. (4) N.-W. P. H. C. iJdp., 1874, p. 28.
(2) 7, W. R., 260. (5) L L. R., 1 All., 775.
(3) I. L. R., 4 Calc., 831. (6) I. L. R., 6 All., 870.
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1897 B a n e b jt  and A.ikmAN, JJ.— This was a suit for pre-emption
nndev thf'. Muharamadati law. The property cdaimed ip a Jionse 

Hasa-k situated in a blind lane, and the plaintiff claims pre-emption as a
Eahim partner in the appendages o f  the house. It has been found bv the

Bakhsh. Courts below tliat the vendees own houses in the Same lane anil
would themselves have the right equally with the phuutitf to pre­
empt. the propertv" against a stranger. Those Courts have held 
that the plaintiff has no preferential right of pre-emption and is 
not entitled to a decree, and they have accordingly dismissed the 
claim.

It is contended on behalf of the plaintiff, who has preferred 
this appeal, that the Muhammadan law does not require that the 
claimant for pre-emption should have a preferential right, and 
that under that law, if the vendee and the pre-emptor have equal 
rights of pre-emption as against an outsider, the property should' 
be divided between them in the same way in which it would 
have been divided between them had the ven-lee been a stranger 
and both of them had claimed pre-emption against him. The 
contention is that the rule laid down, in Book X X X V I I I ,  
Chapter I, o f  the Hedaya (V ol. I l l ,  p. 566) that when there 
is a plurality o f  persons entitled to the privilege o f  sMffa the 
right of all is equal’ ’ is as touch applicable when the purchaser is 
a person having the right o f  pre-emption as when, he is a stranger. 
The question thus raised is by no means an easy one, and has not, 
as far as we are aware, been decided by this Court. There are> 
however, three rulings o f the Calcutta High Court which support 
the view of the learned Judge o f the Court below.

In Baboo Moheshee Lai v. Mr. G. Christian (1) Bayley and 
Shumbhoo N'ath Pundit, JJ., held that the right o f pre-emption 
“  could, under Mahomedan law only, be against strangers or third 
parties not coparceners.”  In Tedka, Dharee Singh v. Mohur 
Singh (2) the same learned Judges observed that “  the very fact 
o f the purchaser not being a stranger, but one who is already 
either shareholder or a neighbour, proves that the Mahomedap.

(1) 6 W. 2S0. (2) 7 W. B. 2TO.
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1897law of pre-emption never ioteiidefl to apply -to snob n case.’ ’
li; is (liffionlt to follow the reasoning o f  the learned Judges in

Amirthe case last montionedj but in neither o f th(! two (jasas have they H a sa jt

referred to jwiy authority o f Muhammadan law as supportuig Bahik
thoir view. B a e h s h .

The Ĝ se of Lalla NowhvJ:, Lall v. Lalla Jewan Lall (1) was 
d(‘cided by a Full Bench, which held that ‘M̂ y the Mahomedan 
law one coparf3finer has no right o f pre-emption as against another 
coparcener.”  The learned Chief Justice in delivering the judgment 
of the Court said:— “  There appears to be no reason  ̂ either upon 
principle or authority, why the right of shqfa should exist as 
between co-parceners, and the rule as laid down in Hamilton’s 
Hedaya, Vol. I l l ,  Book 38, Ch. I, appears to have been 
miHunderstood in thin respect. That rule merely prescribes that 
any one partner (or coparcener) Tjf a property has a right o f shafa

against a stranger who purchases a share from his copartner  ̂
and does not mean that the right exists as between copartners who 
may purchase shares from one auother. The object o f the rule, as 
explained in that chapter, and in Ch. 3, is to prevent the inconveui- 
euce which may result to families and communities from the 
introduction o f a disagreeable stranger as a coparcener or near 
neift’hbour. But it is obvious that no such annoyance can result 
from a sale by one coparcener to another. The only result o f such 
a sale would be to give the purchaser a larger share in the joint 
property than he had before, and perhaps larger than the other 
coparceners have.”  Ko other authorities were cited in the 
judgment.

In Mr. Justice Ameer A li’s work on Mahommedan Law it is 
stated, on p. 690 o f Vol. I, that “  when one co-sharer conveys his 
share to another co-sharer, no other co-sharer, if any, can have a 
right of pre-emption, the rights o f  all being equal, and the reason on 
which the right is founded, therefore, being absent. In other 
words, no right o f  pre-emption arises in favour o f  a coparcener 
when the purchaser himself is a co-sharer o f  the vendor and the 

(1) 1. L. K., 4, Calc., 831.
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claimant ”  The learned author evidently based his opinion ou the 
— —  rulings mentioned above as he has not referred to any authority of

liAHAs Muhammadan law ivhich warrants it.
iUMM according to the Hedaya, the object is 4"to prevent the

B a k h s h .  vexation arising from a disagreeable neighbour”  (Vol. I l l ,  p .

591; Book X X X V I I I ,  Chap. I l l ) ,  and as in the case o f a purchase 
by a person who stands on the same footing as the claimant for 
pre-emption that object is non-existent, it would oegm, were there 
no authority to the contrary, that the Muhammadan law sanctioned 
the enforcement o f  the right o f  pre-emption against a stranger only. 
But the texts from various authors who are regarded as high author­
ities on Muhamnmdan law cited by Mr. Karamat Husain, the
learaed coui:sel for the appellant, to whom we are much indebted for 
his erudite and exhaustive argument, leave no room for doubt thsit 
the 1’igh.t of pre-emption may, under tliat law, be enforced against a 
purubaser who is not a stranger, but is a person who <;ould equally 
with the plaintiff have claimed pre-emption against a stranger, 
and that in the case of purchase by such a person the rights of 
other persons entitled to pre-empt the pro]>erty should be 
determined in the manner in which they would have been 
determined had the person who purchased the property acquired it 
by pre-emption against a stranger purchaser in the absence of 
other pre-emptors, and the absentee pre-emptors had afterwards 
appeared and claimed their shares. It is settled law that where 
the vendee is a stranger and more persons than one have the right 
of pre-emption, and one of those persons is absent “  decree is to bo 
given, to those who are present, according to their number. But if, 
after decree o f the whole to one who is present, a second should 
appear, half is to be decreed to him, and if  a third should appear, 
decree is to be given to him for a third o f what is in the hands of 
eaoh o f the other two,”  (BailUe^s Digest o f  Moohiimmudan 
law, 2nd Ed., p. 501. See also Hedaya, V ol. I l l ,  p. 567 and 
Tagore Law Lectures for 1873, p. 519). According to the 
authorities cited to us l)y the learned oouuse], to which we shall 
presently refer, the above rule applies and determines the right of
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pre-emption, even when the purcliaser is a pre-emptor, that is, iggy
a person who would have the pre-emptive right as against a —  
stranger. It is in this sense that the word appears to have been Sabas

used in the following texts o f Muhammiidan Law which have eahim
been cited to’ us, and which seem to iis to be conclusive on the Baehbh.
point.

In the Tahmila Bahr-ur-Raih (a) occurs a passage which has 
a direct bearing upon the question before us. It is thus trans­
lated :— “ It* is given in the Tatar Khaniyah  that a neighbour 
purchased a house and there was another neighbour on the other 
side who claimed pre-emption; the house would be equally divid­
ed between the purchaser and the neighbour.^' The Bahr-ur- 
Raih is, according to Mr. Morley (Introduction to the Digest, 
p. C C L X X ), the most famous commentary on the Ka7iZ"ud"

' DaJcaih, “ a book of great reputation,”  and Mr, Justice x^meer 
A li says o f it that it is highly thought o f in Sunni countries ”  
(Mahommedan Law, Vol. I, Introduction, p. 19). The Tatar 
Khaniyah  is referred to on p. C C L X X X Y II  o f  the Introduc-

fa j  Part 11, Book on Pre»emption, Egyptian Edition, p. 143,
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1897 tion to Morley’s Digest, and on pp. 52 and 53 o f Sbama Charan 
—Akie— " Tagore Law Lectures for 1873.

Hasan The Radd-v^l-Mukhtar, wliicli Mr. Jnstice Ameer Ali says,
urniM “  is certainly esteemed now-a-days as the best aiitbonty on Hanifi

Bakhsh. L aw /’ (Mahommedan Law, Vol. I, Introductioii, p. 21), and 
whicli, according to Mr. Sliama Charan Sircar, (p. 46) is 
very high authority among the Hanifis,”  quoting from Alqunyah, 
says:—■“ A  neighbour purchases a house Avhile there is another 
neighbour to it. ( I f )  the neighbour then demands -^jre-emption 
and the purchaser too, the house is (to be divided) between 
them half and half, for both of them are pre-emptors.”  (h). 
The author of the Radd-ul-Muhldar says further:— His 
words  ̂according to the number o f the pre-emptors.’ Because 
o f  their equality in the right for the whole owing to the 
existence of the cause o f it, there ought to be equality in the * 
juristic result. And this would include the case in which the 
purchaser should happen to be one o f them and should demand 
(pre-emption) with them. He then would be calculated to be 
one of them and the property sold would be divided among 
them/' (c).

In the well known work, the Fatawa Alamgiri, we have 
the following passages;— I f  a person purchases a house of 
which he is a pre-emptor and then appears another pre-emptor

(h j Vol. V, Booi on pre’emption, p. 165, Egyptian Edition.
(e )  Vol. V, p. 152.
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having an equal right with, him, the KAzi (Judge) will pass a j897
decree for one half.”  (d), *— 7”—

 ̂ '  Amis
Again;— I f  the first vendee is a pre-emptor of the house

and the pre-emptor present purchases it from him, and then the Bahi®
absent pre-emptor appears, the last named pre-emptor can, i f  he 
iikeS; tal̂ e half the house under the first sale.’’

The Inayah  or Aini, a commentary on the Hedaya, which,
Mr. Morley «ays, “ is much esteemed for its studious analysis 
and interpretation of the text (Introduction, p. C C L S IX ), 
contains the following passage "  I f  the first purchaser is also 
a pre-emptor and the pre-emptor who is present also purchases 
it jointly with him and subscqueutly the absent pre-emptor

('d)  Vol. IV, Boot on Pre-emption, Cbap. VI, Lucknow EditioB, p. 15.
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l̂=aJ| Sî  J  j o l

U ^ 'u i  s j  J-5^1 t l s ^

>U 5 J,^I u^5Ui{ tU-Uj
|*J w^^)! 45̂ '̂ !̂

Jn?3 ^5 jy'i\ d^ }d is

VOi.^XlX.] A.LLAHABAP SERIES. 47S



1897 appears, lie (the absent pre-emptor) can, i f  he likes, take half
"TImib house under the -first sale.”  (e).

Ha$an The last authority, but by no means o f the least weight, to
Babim which we will refer is the Durr-id Mulchtar. It iŝ  according to

Bakhsh. Ameer All, a work o f great aiithorily and merit/^
(Mahonimedan Law, Introduction, p. 20), and the learned author 
o f the Tagore Law Lectures for 1873 refers to it as work of 
great celebrity "  (p. 46). It says—“  When two persons purchase 
a house and both are pre-emptors and then appears«a third pre- 
emptor after division has been made under a decree or otherwise, 
he, that is, the pre-emptor, can have the division cancelled, because 
what was a half before, has now become one-third (Sharah wah- 
baniya)J’ ( / ) .

( ej Vol. IV, Book on Pre-emption, Ludcnow Editioa, p. 23.
CfJ Book on Pre-emption, Calcutta Edition, p. 706,
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L ^ j  U tXiu utJli (̂.a. Ls> 5 ^'p'\ ^ iS  )
ui^J| K jj^  ^aAa U <ds >Uaj

474 THE INDIAN LAW EEPORTSj [VOL.,SIS.



Bisasa,

These texts, the authority o f  whinh has not been questioned by 1S97
Mr. Ahdul M aji^ on behalf o f  the respondents, establish, as vre ' 
have said two propositions; first, that even when the buyer is Hasah
himself a pr^-emptor, that is, a person who would have the right Bahih

of pre-emption against an outsider  ̂ other persons having a similar' 
right o f pre-emption are entitled to claim pre-emption against the 
buyer; and, secondly, that in such a case the rights o f the claim­
ants to pre-emption should be determined in the same way in 
which they ^vould have been determined, had the buyer acquired 
the property by enforcing his right of pre-emption against a 
stranger; in the absence o f the other pre-emptors and the absentee 
pre-emptors had appeared subsequently and claimed pre-emption.
In this view, as all persons having equal right o f  pre-emption 
are only entitled under the Muhammadan law to divide the pro­
perty equally per capita, and as the purchasers in this case are 
two in number, the plaintiff appellant is entitled to only a third 
share o f  the property sold.

Mr. Ahdul Majid, whilst conceding that this is so under strict 
Muhammadan law, contends that we should not apply the rules o f 
Muhammadan law in their entirety to eases o f pre-emption. He 
relies on the rulings o f  the J'uII Bench in Gliundo v* Eaheem 
Alim-ood-dee^ (1) and Q-ohind Dayal v. (2) in
which the majority o f thig Court held that the Court is not bound 
to administer the Muhammadan law in claims o f  pre-emption, but 
that, according to the rule o f  justice, equity and good conscience,

(1) K.-W. P., H. 0. Rep. 1874, p. 28. (2> I. L. E., 7 AIL, 773.

)  ^U\ J W  <£J 5 ^
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AH

Eakhsh-.

1897 that law should be applied in cases of pre-emption. W e, as a
“  Division Bench; are bound by the opinion o f the majorify o f the 

H a sa k  Full Bench, and, according to that opinion, to administer under
E aeim  the rule o f  justice, equity aud good conscience the rul§s o f  Muham­

madan law in cases o f pre- emption. We do not think \Ye should 
be justified in applying those rules in a mutilated form, and we 
are o f  opinion that in cases o f  pre-emption we should apply the 
Muhammadan law, where it is not iuconsistent with the principles 
o f  justice, equity and good conscience. We are not Satisfied that 
the rules dedncible from the texts cited above are repugnant to 
those principles.

Mr. Abdul M ajid’s next contention is that the plaintiff does 
not seek to pre-empt the whole o f the property sold and that his 
suit must fail for this reason. It is alleged that the house in 
question was sold by Musammats Ulfat aud Imrat on the 28th o f  
September, 1893, and that on the 29th o f September, 1893, five 
persons conveyed to the same vendees what they stated to be their 
interests in the house. The plaintiff has claimed pre-emption in 
respect of the first sale only. It is argued that as he has not 
claimed to pre-empt the property comprised in both the sales, he 
has thereby forfeited his right o f pre-emption. We are aware of 
no law which requires that a person entitled to the right o f pre­
emption is bound to claim pre-emption in respect o f  all the sales 
which may be executed in regard to the property. What the 
Muhammadan law enjoins is, as observed by Malimood, J., in 
Kashi Nath v. Muhta Prasad, (1), that every suit for pre­
emption must include tlie whole o f  the property subject to pre­
emption conveyed by one transfer.”  In this case the plaintiff
has in his plaint claimed the whole o f the property comprised in 
the sale deed o f the 28th o f  September, 1893, and he has not 
split up that bargain. His claim, therefore, does not violate any 
rule o f Muhammadan law. As, however, the vendees have equal 
riglits of pre-emption with him and they are two in number, the 
plaintiff would be entitled to only a third share of the property

(I) I. L. B., 6 AIL, 870.
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on payment of one-tliircl of the sale price, provided that he has is97 
complied with all the requirenieuts of Muhammadan law. In this '—  
case it was denied that he had made the preliminaiy demands, and Hasah

it was asserted that the sale had taken place with his consent. BAraat
There was also’ a dispute as to the actiuil amount of the sale price. Bak h sh .

These c[iiestions have not been decided by the lower appellate 
Court. As that Court dismissed the suit upon a preliminary 
pointy and its decision upon that point is. in our opinion̂  erro­
neous, W'e sei aside the decree below and remand.the case to the 
lower appellate Court under section 5G2 o f the Code of Civil 

, Procedure W'ith directions to readmit it under its original number 
in the register and to dispose of it according to law. Costs here 
and hitherto will abide the event.

Appeal decreed and  ease remanded.
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B efo re  S ir  John Edge, K t., C h ie f  Justice and Mr. Justice JBlair, jggy
MOTI LAL (DBOKEE-HOI.DEE) V, MAKUND SINGH otejebs (J dbgment- May  11.

DEBXOES).* -------- -------- -

JUxecution o f  decree—Limxiaiion—A ct Ho>X.V o f  1877, (Indian Limitation
A ct) Sch. a . Art. 179(4<) —“  Ste^ in  aid o f  execution ” —Application 5y
decree-holder to be jiui in  possession o f  f r o ^ e r ty  which he hat p u r '

chased at a sale in execution o f  his decree.

M eld  that an application made by a docrefi-lioldcr to be put into posseasiou 
of property wliicli lie had purchased at an auction sale held ia execution of Ma 
decree was a “ step in aid o f execatha ”  of that decree, and would affox'd the 
decree-holder a fresh starting.point for limitation. Sujan Singh v. S i r a  Singh  

(1) referred to.
The facts o f  this case sufficiently appear from the judgment 

of the Court.
Mr, IF. K, F o fte r  and Munshi Gohind Prasad^ for the appel­

lant.
Munshi Ram Prasad and Babu Satya Ohandar Mwherji, 

for the respondents.
Edge, C.J. and B la ie , J.— The question before us is as to 

whether execution of a decree for money in this case was barred

♦ First Appeal No. 144i of 1895 from an order of EaTju Bepin Bihati Mukerji,
Officiating Subordinate Judgo of Aligarh^ dated the 6th May, 189$,

(i)i.i*.]a.4SAa,899,


