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1807 v. Juggo Mohun Gossain (1), Hormusji Navrofi v. Bui Dhan-
P /L Jamsetyi Dosabhai, (2), Arunamoyi Dasiv. Moh'emdm
Dz Nath Wadadar (8) and Barot Parshotam Kallw v, Bai Muli
conpar (4. In onr opinion the view of the law expressed in those
}ﬁggﬁr. cases is correct. In this Court our brother Burkitt in an unre-
ported case has decided that questions of the title of the testator
or intestate to property are mot to be dealt with in applications

for probate or letters of administration.

We accordingly decline to express any opinion as to whether
the testatrix had a dispesing power over the property, or amy of
it, mentioned in her will. The contention in the first Cowrt
could hardly have been seriously put forward, as the objectors

salled no eviderice to support it. We dismiss this appeal with -

aosts, ..
Appeal dismissed.
1897 Befors Sir John Hdge, K., Chief Justice and Mr Justios Blair.
Ma:y 5. FAKIRE awp orrERS (PLAInTI®RRs) ». TASADDUQ HUSAIN

s

AND orHERE (DErENDANTE).*

Costs—Joint decree for cosls against defendants having separate defences,
defendants being aleo wrong-doers—Suit for contridbution—Suit not
wainiainable.

Tn a guit against ono defendant for possession of certain property, which
wag claimed as his by the original defendant, certain third persons got
themeelvos added to the arvay of parties as defendants and put in o defence in
opposition to and exclusive of that of the first dofendant. The plaintiff in that
guit obtained o dQecree, the claims of both sets of defendants being fonnd to be
angupported, and the decree gave costs jointly against all the defendants,
The decree having beon execnted for costs against the first defendant, he sued
the other defendsuts for contribution., Held that the suit would not lie,
Kristo Qhunder Chatterjee v. Wise, (5); Sresputty Roy v. Lokaram Roy (6);

Abdul Wakid Ehan v, Skaluka Bibi (7) and Swput Singh v. Imeit Tewars
(8) referrad to.

. *Becond Appeal No. 22 of 1895 from s decree of W.Blennerhassett, Esg.,
Digtriet  Jndge 'of Allshabad, dafed the 25th September 1894, confirming a
decree of H. David, Esg., Mnnsif of Allahabad, dated the 3rd August 1894,

(1) I. L. B. 4 Cale. 1. (5)14 W.R,10.
(2) 1, L. R. 12 Bom. 164. (6; 7 W. R. 384, X
(8) L L. R. 20 Cale. 888, - (7) L L. R. 21 Calo, 493, at p. 50,

(4) 1. L. B. 18 Bom. 749, (8) L L. R. 5 Calo. 720, ™
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TeE facts of this case sufficiently appear from the judgment
of the Court.

Pondit Sundar Lal and Paudit Buldeo Ram Dewve, for the
appellant. =

Pandit Mots Lul and Babu Datti Lul, for the respondents.

Epag, C. J., aud Braie, J.—~This was a suit for contribution.
It arose in this way. The plaintiff’ in a former suii, to which the
appellant herg was an originul defendant, sought possession of a
mandi sud a house,  The Plaintiff here, in that suit 4 defendant,
defended as to all the property claimed ; as to part alleging that he
was 2 tenant who had not received notice ; as to the rest entirely
denying the title of the plaintiff to that snit, The defendants here,
we suppose, being desirous of embroiling them=elves in litigation,
got themselves made defendants, and they also claimed the mands,
but made no claim to the house. Tu the result the plaintiff in the
former suit recovered ax against this plaintiff most of what he
claimed, and got a deeree as against the defendants here, The
decres, so far as costs were concerned, decreed costs jointly against
the defendants.  This plaintiff paid all those costs and now seeks
by this suit to compel his co-defendauts in the former snit to
contribute to the costs which were paid o the plaintiff in thal
suit, The first Court dismissed the claim. The District Judge of
Alluhabad, relying on the decision in Kristo Chunder Chatferjee
v. J. P, Wise, (1) dismissed the uppeal. From that devree thix
appeal has been brought.

Tt appears to us that i lay upon the plaintiff heve to show that
there was either some contract hetween him and the defendants,
or some equity which created a duty on these defendants to con-
tribute to the costs in qnestion as between themselves. Apparently
the plaintiff and defendants here were wrong-doers. They were
holding on to property to which the plaintiff in the former suif
was entitled, and to which they [or either or any of them) were not
entitled. Bach was acting independently and for his own benefit,
and setting up a title against the plaintiff to the former suit which

(1) 14 W. R, Cn, 70,
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‘was independent of, and separate from, and incousistent with, the

title set up by the other defendants. Their claims were mutually
exelusive, There was no contract between them, One was m‘;(;
acting as the servant of the other;and there was no equity
hetween these persons, whose cases were autagonistic to each
other.

It appears to us that the principle upon which Kristo Chunder
Chatterjee v. Wise (1) and Sreeputty Roy v. Lohuram Roy (2)
were decided is the correct principle to apply in this cage. Tt is the
principle which we believe the Privy Council would have applied;
at least so we conclude from the judgment of their Lordships in
Abdul Wehid Khan v. Shalwka Bibt (3). That there may in some
events be contribution between wrong-doers is shown from the
judgment in Suput Singh v. Imrit Tewari (4). No faets were
alleged or proved here, and no facts existed, which would entitle
the plaintiff’ to obtain contribution from the defendants in vespect
ol these costs. ‘

We dismiss this appeal with costs.

Appeal dismissed,.

Before Sir Johu Hdge, Kt., Clief Justice, and Mr. Justice Blair.
SHAM LAL (DGrENDANT) v. CHOKHE (PraTNTres)H*
Aot No. XIT of 188L (N.-W. P. Rent Act), section 42—~TLandholder and
tenant—Assessment of crops of evicted tenant—Efect of such assessment.
Held that where a landholder, having ojected a temant upon whose holding
there are growing crops, applies under section 42, cl. (e) of Act No. XII of 1881
for nssessment of the price of such crops, he is bound by the assessment which
*the Revenus Court may make, and eannot afterwards vefuse to pay the price
so fixed,

Trais was an appeal under section 10 of the Lefters Patent
from the judgment of Aikwman, J., in Second Appeal, No. 1019

of 1894, Sham Lal v. Cholhe (5). The facts of the case will be

* Appesl No. 81 of 1896 under section 10 of the Letters Patent.
(1) 14 W, R, Cr,%0. (3) L. L. R. 21 Cale. 496, at p, 503,

(2} 7 W. R. 384, (#) 1. 1. R. & Calo. 720.
(5) I L. R. 19 AlL 68; 6.0, Weckly Notes, 1896, p. 179,



