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18<)7 recuvGi’j  o f the occiipanoy of any land o f which a tenant has been 
""thakto— ■wrongfully dispossessed. I  think the expressions wrongful 

Din dispossession ”  in clause (m ) and “  wrongfully dispossessed ”  must 
Manku’ Lai, .be read in the same sense, and in my opiuiou no application could 

be entertained under clause (n) to recover possessiouifof land from 
which a tenant had been dispossessed by order o f Court. Another 
consideration which leads me to the same view is the short period 
of limitation provided by clause (e) o f section 96, for applications 
under clauses (w ) and {n) o f section 95. Claus® ê) o f  section 
96 declares that such applications shall not be brought after sis 
months from the date of the wrongful dispossession. In  the 
prcsciit instance, the plaintiff was dispossessed on the 24th Sep
tember, 1892, and it was not until upwards o f a year afterwards 
that the Board o f Eevcnue declared that he ought not to have 
been ousted from his holding. I f  his remedy therefore was by ao> 
application under clause (m) and not by a suit in the civil Court, 
he would in the present case have no redress. Per the above 
reasons I  am o f opinion that the decision o f the lower appellate 
Court was wrong. I  allow this, appeal, and, setting aside the 
decree of the lower appellate Court, remand tlie case under the 
provisions o f  section 562 o f the Code o f Civil Procedure with 
directions to the District Judge to restore the appeal to his file o f 
pending appeals and proceed to dispose o f it on the merits, as 
raised in the other grounds in the memorandum o f  appeal to his 
Court. The appellant will have his coste in this Court in any 
event.

A'p'peal decreed and cause remanded.

189? before Sit" John Bdge, K t, Chief Jmiiee and Mr. Justioe JSlair.
4  BIEJ NATH DB xsn  anotheb (Debbnbants; «. CHA3STDAK KOHAK

~  "  ' BANEBJI (PiAlNM i'j).*
W ill—AppUoaiion fo r  jiroiale—Issue raised as to tesiaior’s title to jpro* 

^erty j^mporting to le dealt noHh ly the will—Practice.
It is not th.0 duty of a Conrt entertaining an application for grant gf 

probate to consider any issue as to tlio title of tlw testator to tlio property witli

*  Appeal Ho, S of 1895 TOto section W  of the Letters Patonlit
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whieh tlio will propounded purports to deal, oy as to wliat ilispOBiag powai* tlie 
teflfeator may have possessec over auch property, Behary Lall Saniyal t. 
Jiiffgo MaJtm Qossain (I)/ Sarmusji Wavroji v. JBai Dlianlaiji, J’amsetji 
Dosalhai (2), '‘drunamoyi Dasi v. Mohendra Nath Wmdadar (3), JBarot 
Pat'shotam Kallu v. Bui Muli (4), Tharp v. Macdonald (5), and Annoda 
SunSari Dasi v. Jnyutmani Babi referred to.

The facts o f  this case siiffioienth' nppoai’ froiii th(? jticlgmeiit 
o f  the Court. ^

Mr. i). W. B am rji, fov the nppellants.
Babu Durga Gharan B am rji aad Babii Samt Okmdcbv for 

the respondent.
Edcje, C. J. and BlaiEj, J.—»This appeal m filed imdei* the 

Letters Pateufc from the decree o f our brother Knox granting 
probate o f the will o f Musammat Sandamani Basi, who died on the 
14th of July, 1890. The application for probate was filed in the 
Court o f the District Judge o f Benares. Two persons—-Birj 
!Nath De and Hem Ghandar De*—appearorl and opposftd. They 
opposed, according to their written statement, on the ground that 
the will in question had not been executed by Musammat 
Saudamani Dasi and that she had no diaposing power over the 
property, or some o f  it, dealt witli by the will. The District 
Judge found that the execution o f the will was not proved. On 
appeal to this Oonrt our brother Knox found that execution was 
proved. The appellants before us are the objectors. The ques
tions raised before us here are, first, whether the will was actually 
executed, and, secondly, as to whether Musammat Saudamani 
Dasi had power to dispose o f  the property mentioned in the 
will.

In our opinion the due execution of the will is clearly proved. 
It is true that the will is not before us, but that is aot the fault 
o f the applicant for probate. The will has been made away with 
by other parties for whose action the applicant for probate is not 
responsible. The original will was registered in the Sub-Begis- 
trar’s office at Benares. A  commissioner was duly appointed to

(1) I. L. B. 4 Cale. 1. (4) I. Ii. B. 18 Bom. 749.
(2) I. L, E. 12 Bora. 164. (5) I .  fi. 8 P. D, 78.
(8) I. ]>. E. 20 Gale. 8RS. (0) 6 C. L.^R., 176.
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i«y7 obtaiJJ fit) fwknowMgment o f  e.xeuiition from Musaramat; 
Suuda.maiii I)a,B3, uJid she, having been identified, admitted ©xecii- 
f-.ion o f  th« will, ;(,ud on that-the will was register^. It is ilot 

here tliHi; th« offi'jer in questioii did not act strictly in 
af;ri<>r<huii-«̂  with law. it  is not suggested that on tlie oooasiou o f 
hW }:i;oiiig k» Musamiiiiit Baodfimani Basils hoiisse that lady was 
p«r3on;i,trtd hr sooie one hIs<!, Howbvcm*! the execmtion o f  tho will 
<iofS not: TOf, tliHi’ft. 1’wo ittdies wei\‘. oallfld,, n.nd we l?eiieve their 
-ivid(!n<.;e on. iJiî  point, :uid they say that tliey were present wlien 
i;in:! will Wilt: HX<:5i;UMd by Miisaaimai Saudjujiuni Dasi. A.noth.<-!r 
pere.ou w'u.f oailed; !ie witnessed th<! will. He appareutl,}  ̂make8 a 
living t>y letting iiiwtself out n.8 a witinens to tht) execution of 
docianoiitb, no reaHon to disbelievti him. Although tiu!̂
I)istri(-t Judge of Benares fo)u,id that the execution of the will wan 
not p:royed» he found that some Biich will had been executed- 
Jind that the wzH duly oxucuted by Saudamani Dasi. The 
other witness to th© will <J,a;4d. Tiiere was no issue before us of 
niMiu*,! intk[.eti<)«, oi'WJ«ii o f testamentary capacity or fraud or 
.fevoeatioj],

A.'i to tJ.ie o«;f<iond ]»oint. It has been contended by Mr. 
Ufvarhij Nfdk Bimerji for the appe,Hants that wJierf) a.n applioa- 
tioi! for probate o f a will is contested and it is alleged that the 
property dealt witli by the will was not the testator’s or was noii 
pTopeity over whioh the testatoi had a power o f testamentary 
disposal, it if? the duty at l;he Court to t;ry au is.-?ue raising this 
question. All we can say is that it would be exceedingly 
inconwnient if Courts in this G'ountry had to try sucli issues. A  
Court oouid nev«r be ijuite snre that it had got the proper parties 
before it. It would be difficult always to be sure that there was 
not collision in the t̂ ase. It m much safer in the interests o f the 
public that ifisueR as to tJie title fco property should be decided 
when t.he issues are raised in a regular suit, a?id not on an 
appiicHtioi! for a grant o f probate. ' ■

Mr. Ba/Miii contends that, according to the pAotioe in 
Bu^ l̂aiid aud the prautieu iii India; we Bhould try theae t|iwst|oiw



a§ to title. Ill support o f  his contention ;is fo the praoti^ie in ig(*7
England he relies on the deeision in Thhtp  v . MaadjO'-mld, In  
the goods ofJTharp (1). That was a oase in which the probate I>b
o f  the will o f a married womaa was opposed by her hasband ; and CHiKDAB

the oase turned 00 thisj that a married woman had in Eiighiiid 
no testamentary power unless she was possessed of sepuratp pro
perty. Aocojdiogly it was necessary to ascertain whether tlie ta«ta» 
trix iu thaf wise was possessed o f  any separate property so hb fo 
give her a title to make a will. It is obvious from the judgment 
o f Sir Giiorge Jerisel thafc the inqiiiry was merely one to ascertain 
the testmentary capacity o f  the lady, that is, whether she h;id any 
property which gave her the right to mako a will. It  was the 
possession o f  separate property which removed the legal inf.apaoity 
under which she wonld have been so fer as the making o f  a will 
was concerned. Sir George Jessel pointed out that it was not 
necessary to ascertain whether all the personal property mentioned 
in the will was property over which she htid a power o f disposal 
by will. I t  is obvious that i f  Mr. Bmierji^s proposition ^vere 
well founded in law, a Court in India would have to go on and 
find as to the title to every bit o f  property dealt with by the will, 
the title to which was questioned by the objector.

Mr. Banerji has also relied for the practice in this country on 
Annoda SundaH Dasi v. Jugutmani JDahi (2). "WJiere Sir 
Louis Jackson in that ease said:— It appears to me that every 
consideration which ought to induce the Court to refuse probate 
o f such a will must be taken into a‘3connt,” —he had not in 
his mind any such question as a dispute as to the right to the 
property mentioned in the will. The illustration which he gives 
o f  what he means puts that beyond all doubt. The illustration 
was a oase o f  undue influence.

That it is not the practice o f the Courts in India, so far as we 
are aware, to try questions o f  title and finally decide them, on 
applications for grant o f  probate or letters o f administration, 
may be inferred from the following cases;—Sehm^y Jjodl Bandyal 

(1) L. B. a p. B. 76, (3) e C. L. R. 176.
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V. Juggo Mohwi Gossain (1), Hormusji W aw oji v. BaA Dhan- 
baijif Jamsetji Dosabhai, (2), Arunamoyi Dasi v, Mohendra 
Wath Wadadar (3) and Barot Parshotam Kallu 'v, BaA Muli 
(4). In our opinion the view o f the law expressed in those 
cases is correct. In this Court our brother Biirkitt in jwi iinre- 
poited case has decided that questions o f  the title o f  the testator 
or intestate to property are not to be dealt with in applications 
for probate or letters o f administration.

We accordingly decline to express any opinion as to whether 
the testatrix had a disposing power over the property, or any of 
itj mentioned in her will. The contention in the first Court 
could hardly have been seriously put forward, as the objectors 
called no evidence to support it. We dismiss this appeal with 
costs.

Appeal dimiased.

[v o l . XIX.

1897. 
May 5.

Before Sir John Sldge, KLi Chief Justice and Mv JusMoe S I ait.
MKIEE AND OTHEBS (PiiAiNTiMs) t>. TASADDTJQ HUSAIN 

AND O'EEEEB (DeS'ENDANTS).̂
Coats—Joint decree for costs against defendants having separate defences, 

defendants leing also wrong'doers—Suit for oonirilution—Suit not 
HAaintainahlê
In, a suit against one defendant for possessioB. of certain property, which 

was claimed as his hy the original defendant, certain third persons got 
thawiBelvfls added to the array of parties as defendants and put in a defence in 
opposition to and axclnsive of that of the first defendant. The plaintiff In that 
suit obtained a decree, the claims of both sets of defendants heing-found to bo 
unenpported, and the decsree gave costs jointly against all the defendants. 
The decree having been execnted for costs against the first defendant, he aned 
the other defendants for contribution. Weld that the suit would not lie. 
Krisio Chmder Chatterjee v. Wise, (5) 5 Sreê uttif Boy v. Z/oharam J&oy (6) j 
Aidul Wahid Khan v. Slialuia JSihi (7) and Suput Singh y. Zmrit Tewari 
(8) referred to.

* Second Appeal No. 22 of 1895 from a decree of W. Blennerhasseit, Ssa. 
District Judge of Allahabad, dated the 25th September 1894, confirming a 
decree of H. David, Esq., Mnnsif of Allahabad, dated the 3rd August 1894.

(1) I. L. R. 4, Calc. 1.
(2) I. L, R, 12 Bom. 164.
(3) I. L. a . 20 Calc. 888.
(4) t. L. B. 18 Bom. 749,

(5) M  W. E. 10.
(6) 7 W. E. 384.
0 ) L L. E. 21 Calc. 495, at p. 803.
(8)I.IhR. SCalo.720, "


