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recovery of the occupancy of any land of which a tenant has been
wrongfully dispossessed. I think the cxpressions “wrongful
dispossession ” in clause (m) and “ wrongfully disposscssed ¥ must

be read in the same sense, and in my opinion no application could

he cutertained under clause (n) to recover possessionsof land from
which a tenant had been dispossessed by order of Court. Another
consideration which leads me to the same view is the short period
of limitation provided by clause (¢) of section 96, for applications
ander clauses (m) and (n) of scction 95. Clause (¢) of section
96 declares that such applications shall not be brought after six
months from the date of the wrongful dispossession. In the
present instance, the plaintiff was disposscaced on the 24th Sep-
tember, 1892, and it was not until npwards of a year afterwards
that the Board of Revenue declared that he ought not to have
been ousted from his holding. If his remedy therefore was by ane
application under clause (m) and not by a suit in the civil Court,
he would in the present case have no redress, For the above
reasons I am of opinion that the decision of the lower appellate
Court was wrong. I allow this appeal, and, setting aside .the
decree of the lower appellate Court, remand the case under the
provisions of section 562 of the Code of Civil Procedure with
directions to the District Judge to restore the appeal to his file of
pending appeals and proceed to dispose of it on the merits, ag
mised in the other grounds in the memorandum of appeal to his
Court. The appellant will have his costs in this Court in any

event.
Appeal decreed und cause remanded.

Before Sir Johun Edge, Kt., Chigf Justice and Mr. Justice Blair,
BIRS NATH DE axp axorurr (Drrenpants) v. CHANDAR MOHAN
BANERJI (Prainrizr).®
Will—dpplicabion for probate—Issue raised as o testator's title to pros
perty purporting to be dealt with by the will—Practice.
It is not the duty of a Court entertaining an application for grant of
probute to consider any issue a5 to the bitle of L testator fo the property with
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which the will propounded purports o deal, or asto what disposing power the
testator may have possesse’ over such property. Behary Lall Sendyal v.
Juggo Mohun Gossain (l)f;“Hor«musj'l Navroji v. Bai Dhanbaiji, Jamsetfi
Dosabhai (3), “drunaemoyi Dasi v. Mohendra Nath Wedadar (3), Barot
Parshotam Kallu v. Bai Muli (4), Tharp v. Macdonald (5), and dancda
Sundars Dlzm' v, Jugutmani Dabi veferred fo. )

TaE facts of this case sufficiently appear from the judgment
of the Court, ,

Mr, D. W. Bamerji, for the appellants.

Babu Durga Charan Bomerji and Babu Savat Chandar for
the respondent.

Epeg, C. J. and Brair, J.=This appeal is filed under the
Letters Patent from the decree of our brother Knox granting
probate of the will of Musammat Sandamani Duxi, who died on the
14th of July, 1890. The application for probate was filed in the
Court of the District Judge of Bemares. Two persons—Birj
Nath De and Hem Chandar De—appeared and opposed. They
opposed, according to their written statement, on the ground that
‘the will in question had not bcen executed by Musammat
Saudamani Dasi and that she had no disposing power over the
property, or some of it, dealt with by the will. The District
Judge found that the execution of the will was not proved. On
appeal to this Court our brother IKnox found that execution was
proved. The appellants before us are the objectors. The ques-
tions raised before us here are, first, whether the will was actually
executed, and, secondly, as to whether Musammat Saudamani
-Dasi had power to dispose of the property mentioned in the

.

will.

In our opinion the due execution of the will is vlearly proved.
Tt is true that the will is not before us, but that is not the fault
of the applicant for probate. The will has been made away with
by other parties for whose action the applicant for probate is not
Yesponsible. The original will was registered in the Sub-Regis-
frar’s office at Benares. A commisgioner was duly appointed to

(1) I, L. R, 4 Cale, 1, (4) T L. B, 18 Bom. 749,
' (2) I. L. R, 12 Rom. 184. (5; L, R. 8 P. D. 78,
(8) 1. In R, 20 Cale. 8RS, 6) 6 C. L./R, 176,
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obtain  an  acknowledgment of execution from Mugammat
Saudsmani Dasi, and she, having been identified, admitted execu-
tion of the will, und on that the will was registered. It is not
siggested hove that the officer in question did not mﬂj- strictly in
accordnnes with law. It is not suggested that ou the occasion of
his woing to Muzammai Saudamani Dasi’s house that lady was
personated by some one wlse,  However, the executjon of the will
decs not vest theve.  Two ladies were ealled, and we Melieve their
wvidence on thix point, and they say that they were present when
the will wus exesused by Mugammai Saudamani Dasi.  Another
pereon was valled ; he witnessed the will.  He apparently makes a
living by letting himself out as a witness o the execution of
documents, W see 10 veason o dishelieve him. Although the
District Judge of Benares found. that the execution of the will was
nob proved. he found that some such will had been executed. We
fud that tne wil was duly exceuted by Saudamani Dasi. The

other witness to the will is dead.  Theve was uo issue before us of

andue intluence, vr wanb of testamentary capucity ov fraud or
revouation,

Ax to the second point. It has been contended by Mr.
Bavigefs Nogh Bunergi for the appellants that where an applica-
tion for probaie of a will is contested and it is alleged that the
property dealt with by the will was not the testator’s or was not
property over which the {estator had a power of testamentary
disporal, it is the duty of the Court to try an issue raising this
question,  All we can suy is that it would be exceedingly
inconvenient i’ Courts in this country had to try such issues. A
Court eould never be yuite sure that it had got the proper parties
hetore it. 1t would be difficult always to be sure that there was
1ot collusion in the case. It is much safer in the intercsts of the

public that issues as to the fitle to property should be decided
when the issues ave raised in a

application for » grant of probate.
Mr. Bonerji contends that, nccording to the practice in
England and the practice in Indis, we should try these yuostions

regular suit, and not on ah
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a8 to title. In support of his contention as fo the practice in
England he relies on the decision in Tharp v. Macdonald. In
the gopds af.?’/mrp (1). That was =« case in which the probate
of the will of » married woman was opposed by her huashand ; aud
the case turned on this, that & married woman had in England
no testamentary power unless she was possessed of sepurate pro-
perty. Accopdingly it was necessary to ascertain whether the testa-
trix in that'vase was possessed of any separate property so asto
give her a title fo make a will. It is obvious from the judgment
of Sir (Guorge Jessel that the inquiry was merely one to ascertain
the testmentary capacity of the lady, that is, whether she had any
property which gave her the right to manke o willl It was the
possession of sepurate property which removed the legal incapavity
under which she would have been so far as the making of a will
was concerned. Sir George Jessel pointed out that it was not
necessary to ascertain whether all the personal prdperty mentioned
in the will was property over which she had a power of disposal
by will. Itis obvious that if Mr. Bunerji’s proposition were
well founded in law, a Court in India would have to go on and
find as to the title to every bit of property dealt with by the will,
the title to which was questioned by the objectox.

Mr. Banergs has also relied for the practice in this country on
Anmoda Sundari Dasi v. Jugutmani Dabi (2). Where Sir

' Louis Jdackson in that case said :— It appears to me that every

consideration which ought to induce the Court to refise probate
of such a will must be faken into account,”—he had not in
his mind any such question as a dispute as to the right to the
property mentioned in the will. ‘The illustration which he gives
of what he means puts that beyond all doubt. The illustration
was a case of undue influence,

That it is not the practice of the Courts in India, so far as we
are aware, to try questions of title and finally decide them on
applioations for grant of probate or letters of administration,
may be inferred {rom the following casess—Behary Lall Sondyal

(1) L B. 8 B, D, 76, (2) 6 C. L. R. 176,
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1807 v. Juggo Mohun Gossain (1), Hormusji Navrofi v. Bui Dhan-
P /L Jamsetyi Dosabhai, (2), Arunamoyi Dasiv. Moh'emdm
Dz Nath Wadadar (8) and Barot Parshotam Kallw v, Bai Muli
conpar (4. In onr opinion the view of the law expressed in those
}ﬁggﬁr. cases is correct. In this Court our brother Burkitt in an unre-
ported case has decided that questions of the title of the testator
or intestate to property are mot to be dealt with in applications

for probate or letters of administration.

We accordingly decline to express any opinion as to whether
the testatrix had a dispesing power over the property, or amy of
it, mentioned in her will. The contention in the first Cowrt
could hardly have been seriously put forward, as the objectors

salled no eviderice to support it. We dismiss this appeal with -

aosts, ..
Appeal dismissed.
1897 Befors Sir John Hdge, K., Chief Justice and Mr Justios Blair.
Ma:y 5. FAKIRE awp orrERS (PLAInTI®RRs) ». TASADDUQ HUSAIN
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AND orHERE (DErENDANTE).*

Costs—Joint decree for cosls against defendants having separate defences,
defendants being aleo wrong-doers—Suit for contridbution—Suit not
wainiainable.

Tn a guit against ono defendant for possession of certain property, which
wag claimed as his by the original defendant, certain third persons got
themeelvos added to the arvay of parties as defendants and put in o defence in
opposition to and exclusive of that of the first dofendant. The plaintiff in that
guit obtained o dQecree, the claims of both sets of defendants being fonnd to be
angupported, and the decree gave costs jointly against all the defendants,
The decree having beon execnted for costs against the first defendant, he sued
the other defendsuts for contribution., Held that the suit would not lie,
Kristo Qhunder Chatterjee v. Wise, (5); Sresputty Roy v. Lokaram Roy (6);

Abdul Wakid Ehan v, Skaluka Bibi (7) and Swput Singh v. Imeit Tewars
(8) referrad to.

. *Becond Appeal No. 22 of 1895 from s decree of W.Blennerhassett, Esg.,
Digtriet  Jndge 'of Allshabad, dafed the 25th September 1894, confirming a
decree of H. David, Esg., Mnnsif of Allahabad, dated the 3rd August 1894,

(1) I. L. B. 4 Cale. 1. (5)14 W.R,10.
(2) 1, L. R. 12 Bom. 164. (6; 7 W. R. 384, X
(8) L L. R. 20 Cale. 888, - (7) L L. R. 21 Calo, 493, at p. 50,

(4) 1. L. B. 18 Bom. 749, (8) L L. R. 5 Calo. 720, ™



