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learned Chief Justice has animadverted would not have taken
place. The conclusion at which I have arrived is fortified by the
ruling of McDonunell and Field, JJ., in Lhe Empress v. Jhubboo
Mahtom (1); of Mitter and Macpherson, JJ., in In the
matter of Mahomed Ali Hodji v. The Queen-Empress (2);
Trevelyan and Hill, JJ., in Bikao Khan v. The Queen-Empress (3) ;
Trevelyan and Rampini, JJ., in Sherw Sha v. The Queen-
Empress (4), and of my brother Aikman aixd Mr. Justice
Blennerhnssett in Queen-Enpr ess v. Rudr Singh (5). T see no
reason for holding that so mauy learned Jndges have come to an
erronenus eonclusion, a conclusion which, in my humble judgment,
will further the administration of justice instead of retardingit,
and is not inconsistent with anything contained in the Code of
Crimival Procedure. o

As regards the other watters argued before us and dealt with
by the learned Chief Justice, I agree with him. I also concur in
the order which he proposes 1o pass in this parficular ease,

By e Court.—This appeal is allowed. The eonviction is
sck aside.  The appellant is acquitted, and the Court directs that
he be at once released.

APPELLATE CIVIL.

Before Mr. Justice Knox, end Ir. Justice Burkitt,
ST RAMAN LALJT MAHARAJ (Prarnerer) o. SRI GOPAL LALJI
MAHARATF axp orrzrg (DErexDiNTS).*

Prusi—Joint trustees of temple—Suit for partition of rights as trustees.

Held that rights 2 joinb trustess to the managemont of and superintend-
enve of worship b cortain ftemples, none of the trustees having any personal
pecuniary interest in the temples or their income, could not be made the subject
of partition by a Civil Court, that is to say, that a Civil Court was not com-
petent to grant & decrec decloring that each of such trustees in rotation should
for o certain definite period enjoy exclusively the rights of management and

#First Appeal No.104 of 1895, from a decree of Maulvi Aziz-ul-Rahman,
Hnhyrdinate Judge of Agra, dated the 1ith Mavch 1895,

(1) 1. L. R, 5 Cale. 739, (8) I I R: 16 Cule, 110.
(2) 1. L. B, 16 Cale. 612, nobe. (4} 1. L. R, 20 Cale, 1542,

(8) Weakly Notes, L8090, p. 193,
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superintendence. Mitte Kunth dudhicarry v. Neerunjun Adudhicarry (1),
Maneharam v. Praushenkar (2), FLimba bin Evishae v. Bama kia Plmplu
(8), dnandamoyi Chauwdrani v. Baikent Neth fee (), Peemshankar v.
Prannath (8), and Ram Soondur Phakur v, Turoel Chunder Fuplorsita
(6) referred to. }

THIS appeal arose out of a wnit relating to two temples
situated in Mutthia and Gokul. The parties to the wuit were
members of the same family as indicated in the following weneu-
logical table =,

Beisearar.
~ N
Bithal Nathii. Parsotam Talji.
Ruman Lalji
{plaindiff).
|
Kalian Baiji. Brij Nathji. e,
" Gopal Lalji S Brijpalji Ghanshan
(defendant). | (defendant Laldi,
@irdhar Lalji Madhenduwn  pro formd). {defendaut
(defondant). Lalji pro formd).
(defendans).
Damodar Laljl,

The plaintiff came into Court alleging that he and the defen-
dants were desvendants of a common ancestor, as shown in
the ahove genealogical tree, whose two sons Bithal Nathji and
Parsotam Lalji were joint managers of the temples in suit,
together with other temples and o large umount of property ; that
the plaintiff was the son of Parsotam Lalji and the defendunts
grandgons of Bithal Nathji; that after the death of the two
brothers the plaintiff and Kalian Raiji and Brij Nathji, sons

of Bithal Nathji became owners and managers of' the temples and .

other properties and in possession of the same in the same
manner as their ancestors; that on the 4th of March 1888 an
agreement to refer to abitration was entered into between the
plaintiff on the one part and Kalian Raiji and Bithal Nathji
on the other part, in consequence of which an award was made

on4he 15th of March 1888, whereby all the other femples and

(1) 4 B, L. B, 166. ) 8 W R, 193
2) 1. L. B, 8 Bom., 298, (6} 1 Bow,, H. ¢ Rep., 13
%8% I L. B, 18 Bom,, H4x. Ay 19 W R, 2K
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properties belonging to the parties were divided belween them, the
temples and properties now in suit remaining joint.

The plaintiff further alleged that in consequence of misunder-
standings and disagreements between the parties the temples and
properties appertaining to them were not being properly
managed, and that there was a likelihood of further disagreement
and disturbances. The plaintiff accordingly prayed thai the Court
might pass an order directing that each party should remain in
possession of the temples and other properties in suit'for a certain
specified period, and, secondly, that orders should be passed by
the Court regarding the protection of the goods and other effects
and properties belonging to the said temples, and regarding the
appointments, dismissal and performances of duties of the servants
attached to the temples in suit, and also regarding the mode of
residence of the parties in the buildings attached to the temples
and as to their repairs.

‘The defendants objected to the plaintiffs’ claim in toto, deny-
ing that the properties in suit were joint or that the plaintiff
had any right in them, and alleging that the succession to the
temple properties was by primogenitnre. There were also various
technical pleas raised.

The Court of first instance (Subordinate Judge of Agra)
dismissed the suit so far as the first velief claimed by the plaintiff
was coneerned ; but drew up a general scheme for the management
of the temples and the property belonging to them.

From this decree the plaintiff appealed to the High Court.

Pandit Sundar Lal, Babu Sutye Chandar Mukerji and
Munshi Kalinds Prasad for the appellant.

Mr. D. N. Bamnergi, for the respondents,

Burkrrr, J. (Kxox, J., concurring) :—This is an appeal by

' the plaintiff against a decree of the Subordinate Judge of Agra.

The parties are the descendants of two brothers whose family
from time immemorial had been the hereditary trustees and
managers of certain temples at Muttra and Gokul and of the
endowments appertaining to them. Tt appears that “some time
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before suit most of the landed property had heen by a friendly
arbitration divided hetween them, but that the temples were left
joint. In the 10th paragraph of the plaint it was alleged that
for some time there had been disagreements hetween the parties
as to the emplox ment and dismissal of servants, the distribution
of offerings made at the temple, the expenses of daily worship,
&e., &, and that there was an apprehension of disturbances, loss
of property, &g. The plaintiff therefore prayed the Court to
declare that®ach party was entitled to manage and superintend
the temples in farn and to give proper instructions for the custody
of the property appertaining to the temples, for the appointment
of servants and such matters, and for the mode of living of the
parties in the houses appertaining to the temples as well as for the
repairs of the houses.

" As to the last mentioned matter, the plaintiff during the hear-
ing of the suit explained (vide No. 506 of the record, at p. 49
of the respondents’ printed book) that the dwelling-houses in
question belong to the temples, that the plaintiff did not desire
to have them partitioned, but wished that the parties should live
in them as hitherto and that the Court should give directions as
to their repair. A similar disclaimer of any desire to partition
was made ag to certain daithaks, or sitting-rooms.

On the following day (March 7th, 1895) another and most im-
portant admission was made on behalf of the plaintiff, and was
concurred in on behalf of the defendants. According to that
admission neither party has any personal pecuniary interest in
the income of the temples, whether from property belonging to
them or from offerings made by worshippers; all the income is
declared by both parties to belong to the temples and to them only.
This admission has the effect of correcting a statement made in
the 7th paragraph of the plaint to the effect that ¢“if there be any
surplus income the parties appropriate it.” It further is clear
that in this case there is no dispute between the parties as to their
right to share in the performance of the worship of the idols in
the temples. The ceremonies of publie worship are, as appears

1897
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from the plaint, performed by the servants attached to the temples
and the parties ave at liberty to take whatever share they please
in them. Accordingly, on the allegations of the plaint and on
the admission of the parties, it is clear that these temples are trust
property in which none of the parties have any pectniary interest,
and that from time immemorial the management has been joint
in the hands of the family to which the parties belong. -

Thus the main velief asked for in the plaint narrowed itself
down to a prayer that the Court would partition their duties as
trustees and managers between the parties, and would fix stated
periods during which each party in turn would hold exclusive
possession of the temples and carry on the management. It was
suggested that a period of six months in each year should be
assigned to each.

The Subordinate Judge who tried the suit refused to grant to
the plaintiff the relief he asked for. In a carefully considered
judgment the Subordinate Judge pointed out most properly that
this suit was not one for a declaration of plaintiff’s right to
ghare in conducting public worship at the temple and to a parti-
cipation in the offerings. As to that matter he showed there was
no dispuls whatever, the real dispute being as to plaintiff’s claim
to hold the management “in turn.”

The plaintiff appeals, contending that the relief asked for by
him should have been granted. That was the only one of the
grounds of appeal which was argued before us,

In support of his contention the learned vakil for the appel-
lant cited to us several cases from the Bombay and Caloutta
reports, e.g. Mitta EKunth Audhicarry v. Neerunjun Audhi-
carry (1). This case clearly is not in point in the present appeal.-
It was a case in which & person, who possessed jointly with others
a right to worship at a certain shrine and to participate in the
offerings, prayed to have his right partitioned from those of his
co-sharers and to have periods fixed during which he might
exercige it, The High Court held that such a right was a property

(1) 14 B. I B,, 156,
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which could be partitioned like other kinds of property. In
Muncharem v. Pranshanker (1) the Bombay High Court held
that a transfer by a divided Hindu of lis right to perform public
worship and 1¢ participate in the offerings at the temple was not
invalid. The cases Limba bin Krishne v. Roma bin Plngplu
2y, Anw;ndwmoyv) Chaouwdrani v. Buatkant Nath Roae (3) aud
Promshankar v. Prannath (4) were cases in which the plaintiffs
set np their right to conduct public worship and to veceive a share
in the offerings made at the temples, and Rivm Sooudur Thikoor
v. Tarucl Chwnder Twrkuruttun (5) was a snit in which to
establish similar rights the plaintiff’ sought 10 be anthorized 10
remove an idol to his house.

All the above cases differ essentially from the present cuse in
_that in all of them there was a dispute as to the plaintiffy’ right to
share in the manner set up by them in the performance of publie
worship and to receive a share in the offerings. Such cases caunot
be considered as in any way laying down a rule applicable to the
present case in which there is no such dispute.

The parties here are the joint managing trustees of the temples,
whose duty it is as such to manage the affairs to the best of their
united abilities, 1 duty which they undertook fo perform when
they accepted the trust. They have no rights of property or any
personal pecuniary interest in the subject-matter of the trust.
Is then one of such trustees entitled to ask a Courtio partition the
duties of the trust between himself and bis co-trustees, and, e.g.,
to give to him the exclusive management of, and possession of, the

trust property for, say, six mouths in each year, putting the other -

trustees entirely aside during his period of management ? We
think not. 'We regard the body of trustees as being each of them
not merely entitled, but also as being obliged by his acceptance of
the trust to act jointly at all times with the others in the manage-
man of the trust property. The duty incumbent on the trustees
is"one incumbent on them acting jointly, and is not a “property ¥

(1) L. T R, 6 Bom, 208, (3) 8 W. R. 193,
2) I, L R, 13 Bowm, 458, (4) 1 Bow. H, C, Rep. 12,
(5) 10 W, K. 28.
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personal to any one of them individually or to all of them jointly.
As it is not a personal property. it does not come under the rule
as to partition laid down in the first of the cases cited above.
Stch a duty cannot in our opinion be partitioned.

Something was said at the hearing as to the partition by
arbitration which had already been made by the parties. No issue
was raised before us as to that partition. Tt is therefore unnecessary
for us to express any opinion as to whether it is a valid instru-
ment or not. We concur with the lower Counrt in” holding that
the appellant is not entitled to partition in this case. We there-
fore dismiss this appeal with costs.

Appeal dismissed.
Before Mr, Justice Banerji and Mr. Justice dikman.
BALKISEAN DAS asp ormers (DerEvpaN?s) 0. W. F. LEGGE ~
{PLAINTIFFR).*

Mortgage by conditional sule—Sele with a right of repurehase~—~Conditional
sale effected by two eontemporanecus deeds—Evidende dehors the docys
ments odmissible to show what the transaction really was. .

The plaintiff and the defendants executed upon the same day two documents.
The one purported to bea deed of absolute wale of a certain estate by the
plaintiff to the defendants. 'The other was an agreement by which the
defendants covenanted, upon payment of a certain sum by a specified date, to
reconvey the property sold by the first mentioned deed.

Held that evidence was admissible dehors the documents to show that the
intention of the parties was not o effect an out and out sale with merely a right
of repurchase under certain conditions left in the vendor, but %o constitute a
mortgage by conditional sale, or bai-bil-wafa.

The mere fact of a deed of absolute salo being accompanied by anothar deed
giving a right of repurchase will not, for that reason alone, constitute the
transaction one of mortgage, but the intention of the parbies wmust be
gathered from the terms of the deeds or from the surrounding circum-
stancos or from both.

Alderson v. White (1), Lincoln v. Wright (3), Bhagwan Sahai V.
Bhagwan Din (8), A¥ dhmad v. Ratmat-ullah (), Ramasami Sastrigal v.

Firgt Appeal No. 52 of 1895, from a decree of Rai Anant Ra,m, Subordinate
Judge of Jaunpur, dated the 8th February 1805,

(1) 2 Do G and 3. 105,  (8) L. R.171. A, 98; 8.0, L. L Ry, 1" All, 387,
(2) 4 D¢ G, aud J, 16, (4) L L, R, 14 AlL, 196,



