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would not be entitled to obtain possession of the property. In 
those proceedings they did not deny the plaintiffs’ title. Under 
these circumstances the Court helow exercised a proper discretion 
in not allowing costs.

AVe dismiss the objections.
A'ppt a I (Usmissed.
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Before Mr, Jnsiice Knox, Mr, Justice Blair, Mr. Justice Banerjl,
Mr. Justice BurJcift and Mr Justice Aikman,

BALMAKUND a n d  a k o i b e b  (P i a i k t i s p s ) v. MUSAMMAT SA^fGAIlI
AXB ANOTHEB (D eSBKDAIJTS).*

Ctml Procediirs Code section 43~-‘Acf No. I V  o f  1882 (Transfer o f  I'ropeytij 
A ct) section 85— Cause o f  action—ltights inter se o f  two mortgagees o f 
the same fvo^erig from the same mortgagor.

Two persona each held a mortgage over the same property from tiic «auio 
mortgagor. The mortgages wore both executed on the saTc day. The mortgagees 
each instituted a suit for salo on the siine day and obtained decrees, in oxoou” 
tion of which they had the mortgaged property put np for aale, and each 
purchased it at the sale -ander his decree respectively. Neither mortgagee made 
the other a party to the suit ou his mortgage. The reprcaontative of one of the 
juorfcgagoe daoroe-holders, Musammat Sangari, got possession of the mortgaged 
property and hold it as against the other mortgagee decree-holder or his 
leprosentativos. Thereupon the representatives of the other mortgagee brought 
their suit fcr possession of a moiety of the property, or in the alternative 
for redemption of the other mortgage.

Keld that such suit was not barred either by tho iirovisions of section 
i3  of the Code of Civil Procedure or by reason of those of Bcotiuu 85 of the 
Transfer of Property Actj 1882.
- The facts of this case are fully stated in the judgment of Knox, 

J.; as also in those of Bauerji, J. and of Biirkitt, J.
Pandit Bundar Lai and Manlvi Qkularn, Mujtabat foi’ the 

appellants.
Babn B urga  GImran Btonerji and Ba?>u Std-ga (Jkmular 

Muhsrji^ for the respondents.
* Second appeal No. 183 of 1891, from a decree of W. Blannerhassett, 

Esq.j District Judge of Aiigavh, datei the 14th October 1893, conflriamg a decree 
of Maulvi Mazhar Hasan, Subordinate Judge of Aligarh, dated tho 24th Decemhar
1893.
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1897 ^ K itox, J .—One Jliammau Singh, on the 23rd of January, 
1894, executed two separate mortgagG deeds ovor a 3|- biswa share of 
zamindari property situate in manza Ankheri. One ofthese was 

SiygAsi. favour of Paramsukh and the second in favour of Puran Mai. 
K n ox ,J . Ou the 22nd of January, 1886, oacli of tlie mortgagees, as 

represented by tkeir heirs, instituted a separate suit against 
Jhamman Siugk for recovery of the mortgage mpsioy and for 
enforcement of his lien over the mortgaged property. In each case 
the otlicr mortgagee was made no party to the suit.

The suit bronglit by the heirs of Paramsukli terminated in a 
decree on the 1st of March, 188G, and that brougkt by t])o heirs of 
Puran Mai in a decree dated the 5th of April, 188G.

Sangari, the heir of Puran Mai, brought the property to sale ou 
the 20th of July, 1888, and purchased it. The heirs of Paramsukh, 
tke appellants, did the same on the 20th of April 1889, and also 
themselves purchased it. Musammat Sangari had, however, been 
first in securing mutation of names in her favour in the Collector’s 
records and in getting possession over the property, and she applied 
for partition. The appellants objected, but as they were not in 
possession, their objection ŵas disalloŵ ed.

They accordingly instituted the present suit claiming that a 
decree might be given declaring their lien to bo prior to that of 
Musammat Sangari, or that a moiety of the property might be 
awarded them, or that they might be allowed to redeem the 
mortgage, subject to the payment of Musammat Sangarî s lien. 
The Judge held that, as Balmukand in his first suit could, and 
should, have made Musammat Sangari a party to the case, and 
settled the question of, proof and of priority and of his right to 
redeem, and as he had not done so, he could bring no second suit 
for the purpose under section 43 of the Code of Civil Procedure. 
He based his decision to this eifeat upon an uureported decision of 
this Court in F, A. No. 190 of 1889, and dismif̂ sed the appellants' 
suit.

The appellants then came to this Court contending that their 
smt v/as not barred by soction 43 of the Code of Civil Procedure.
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The Division Bench of this Court eonsideriog that this point had 1897 

been dealt with, dilfei’entlv in two miroported decisions of tliis baimaitob 
Courtj F. A. x̂ o. 190 of 18S9, decided on the 22nd of Jniie,
1801, and S. A. No. 1042 of 1S02, dated the 20th of July 1S95, 
referred the point for decision Toy a Pull Bench of this Court. Knox, J*.

It is admitted that Jhammau is not a necessary party to this 
suit. We a:^unanimously of o]uniou that the suit is not barred 
by section 43. That section is one which has no refoi-ence to array 
of j>artios. We are not now concerned with the former suit insti
tuted by the appellants. The contention was pressed upon us that 
as section 85 of the Transfer of Property Act required that in the 
first suit brought by the appe]laj]t Musamrant Sangari ghouIJ have 
been joined as a party, and as the appellants were entitled when they 
brought their first suit both to the’ remedy against Jliamman Singh, 
viz. TGMvevj of the mortgage money and enforcement of their 
lien in default, and to the remedy against Jiiasammat Sangari, v is. 
redemption of the mortgaged property, subject to the payment of 
what was due to Musammat Saugari in respect of their cause of 
action, and as they omitted to sue for the latter remedy they cannot 
now sue for it.

This contention is based upon a misconception of the term 
‘ cause of action.’

The appellants had two separate causes of action at the time 
they instituted this suit in the Court of the Subordinate Judge of 
Aligarh, namely, that against Jhamman Singh and that against 
Musammat Sangari. The object with which section 85 was 
specially enacted was to enable the various incumbrances on one 
property (and each incumbrance represents a separate cause of 
action) to be brought into one suit and so save multiplicity of 
actions. It was never intended to, and could never̂ , operate as a 
section fusing all causes of action arising out of e.icli incumbrance 
into one consolidated cause of action. The provisions of section 35 
o f the Transfer of Property Act and of section 43 of the Code of 
Ciyil Procedure in no way govern the present suit.

I  would therefore dismiss Jhamman Singh from the suit.

.V O L /X IX .] ALLAHABAD SEZilE^. 381



1§97 I  would allow the appeal afs against Musammat Sangari, and,
aside tbo judgment and decree of the lower Court on the 

«. preliminary point, •would remand the case to the Courfc below with
Sâ ki. to restore it to its file of pending appeals and dispose of

lianerj\ J. according to law.
Banepji, J.—'The rjiiestion wo have to determine upon this 

reference is whether the suit of the plaintiffs app^arits offends 
agahisfc the 43rd section of the Code of Civil Procedure. The 
facts out of which the question has aris'en are these. One Jhamman 
Singh executed two simple mortgages of the same property on the 
23rd of January, 1874, one in favour of Param Sukh and the 
other in I'ayonr of Piiran Mai, In IS86, the legal representatives 
of the two mortgagees, who had in the meantime died, brought two 
suits for. sale, one in rcspect of eaoh mortgage  ̂ and a decree for 
sale was made in each suit, Neither plaintiff joined the other 
mortgagee as a party to his suit. Musammat Sangari, the widow 
and legal representative of Paran Mai, caused the property now in 
suit, which was a part of the mortgaged property, to be sold in 
execution of her decree on the 20th of July, ISSS, and purchased 
it herself. Subsequently, on the 20th of April, 1889j the legal 
representativee of the other mortgagee caused the same property to 
be sold in execntion o f  their decree, and the present plaintiffs 
bcoame the purchasers. Musammat Sangari, however, obtained 
possession. Thereupon the present suit was brought. The plaintiffs 
alleged that the mortgage in favour of Param Sakh had priority 
over the other mortgage, and therefore they alone were entitled to 
possession of the property, and that in any- case they were 
entitled to half the property. They further urged that as the 
legal representatives of Param Sukh were not parties to Sangari’B 
fin it for sale the plaintiffs were entitled to redeem the mort
gage made in favour of Sangari’s husband, Puraa Mai. The 
plaintiffs accordingly sued for possession, and prayed that in 
the event of a decree for possession not being granted n decree 
Bliould be made in their favour for redemption of Puran Mal’a 
mortgage.
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The iower appellate Court has disraissfd the r-hiim for por.̂ p?- 
sion upon the finding that Param Snkh’s mortgage was not prior 
to the other mortgage. It has dismissed the claim for redemption 
on the ground that as the representatives of Param Sukh were 
bound to join ihe other mortgagee as a party to their suit for sale 
and to seek to redeem tlie mortgage held by him̂  the present 
claim is 'barred by the provisions of section 43 of the Code 
of Civil Pimedure. It is the correctness of this last ruling 
of the learned Judge below which hns been questioned in this 
appeal.

In my opinion the 43rd section of the Code of Civil Procedure 
is no bar to the plaintiff’s suit for redemption of tlie mortgage 
held by Pnran Mai.

That section provides against what is called the splitting of 
a cause of action, and is founded on the maxim that no one shall 
be twice vexed for one and the same cause. (See Wliitley Stokes’ 
Anglo-Indian Codes, Yol. II, p. 490). The section in my 
opinion forbids the institution of a second suit against the same 
defendant or his representatives in interest upon the same cause 
of action which was the foundation of the first suit. As 
observed by their Lordships of the Privy Couucil in The Jia jah  
o f  P ittapm  V. Sri R ajah Venkata MaJiipati Stcrya (1) with 
reference to the corresponding section of Act No. V III of 1859,— 
“ that section does not say that every suit shall include every 
cause of action or every claim which the party has, but  ̂every 
suit shall include the whole of the claim arising out of the cause 
of action ’-—meaning the cause of action for which the suit is 
brought,”  that is, as section 43 of Act No. X IV  of 1SS2 sets 
forth, the whole of the claim, which the plaintiff is entitled to 
make in respect of the cause of action.”  It is clear that in order 
that the said section may bo applicable two things are essential: first, 
that both the suits must arise out of the same cause of action; and, 
secondly, that they must be between the same parties or between 
parties under whom they or any of them claim. Uiiless tlie cause of 

(1) L, E,, 12 I, A. 11?.
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3897 fiction bo tlie same, there cannot be an omission or relinquishment of 
any portion of the claim which the plaintiff is entitled to make in

oS-i THIj] INDIAN TiAW EEPOETSj [vo iy . XIX,

SAKGA.RI, respect thereof̂  and unless the defendant be tiie same person ol’ 
his representative in intcrest_, no ono will be twice vexed for the 

Jimei'jhJ, cause. A plaintiff̂ s cause of action is not'only the right
w'hich he asserts, but the infringement of that right by the 
defendant. Where the plaintiff̂ s right is infringed by mdre persons 
than one and by different acts done separately by each of them, 
the plaintiff has a separate cause of action against each of those 
persons. The omission therefore to implead one of them in a suit 
brought against another cannot bar a subsequent suit against the 
person not so impleaded. Section 43 appears in a Chapter of the 
Code which relates to the frame of a suit and not to the array of 
parties, and this circnmstanCQ also shows that it has no application 
where the parties to the two suits are not the same persons or their 
representatives in interest. This view is supported by observa
tions contained in the ruling of the Calcutta High Court in 
Saheer Khan  v. KalU Doss Dey (1).

It is contended on behalf of the respondent t hat̂  according to 
the ruling of the majority of the Full Bench in MatacUn Kaso- 
clhan V. Kazim H usain (2), a subsequent mortgagee who brings a 
suit for sale must redeem the prior mortgage in order to obtain a 
decree for sale, and that the result of this ruling is that the cause 
of a'jtion of a subsequent mortgagee in a suit for sale brought by 
him is the same both against his mortgagor and the prior mort
gagee. I am unable to agree with this contention. Section 85 of 
Act No. lY  of 1882 no doubt requires that a mortgagee bringing 
a suit for sale, must join as a party to his suit every person who 
has an interest in the mortgaged property, of whose interest he has 
notice. As a prior mortgagee is a person who has an interest in 
the mortgaged property, he is a necessary party to the suit for 
sale brought by a puisne mortgagee, provided tliat the latter has 
notice of the prior mortgage. The omission to join such a prior 
mortgagee in the subsequent mortgagee’s suit entails, according to 

(.1) 1 . W. n., ion. (2) I. L, Vu, 13 AU,, 432.
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the ruliug of the li'uli Beucli in Matadhi's casG, tlio dismissal of ihe 
suit. But it does not bar the subsequent institution of a properlj 
framed suit against the prior mortgagee for redomptiou of the 
mortgage. Suoh <n bar, if it existed; must be sought elsewhere than 
iu the Transfer of Property Act. It is urged that seotiou 43 of 
the Code o f  Civil Procedure imposes the bar. But in my opinion 
that section, ^oviding as it does against the .splitting of causes of 
action, cannot apply ualess the cause of actiou for both the suits 
is the same. A puisne mortgagee’s cause of action iis against a 
prior mortgagee to redeem tlie prior mortgage is Jiot the same 
cause of action that he has against the mortgagor for the .sale of 
the mortgaged property. The cause of action for the claim for 
redemption is the plaintiff’s title as .subserpiciit mortgiigue and 
the refusal of the prior mortgagee to grant redemption. The 
cause of action for the claim for sale is his title as mortgagee 
(and it is immaterial whether he is the first mortgagee or a 
subsequent mortgagee) and the refusal of thti mortgagor to 
pay the mortgage money. These causes of action are certainly 
not identical, and it is not right to say that a subsequent mort
gagee's suit to redeem a prior mortgage and to fore dose the 
right of redemption of his mortgagor is founded on the same cause 
of action.

In the present case Musanimat Sangari ought undoubtedly to 
have been joined as a party to the suit brought by the legal 
representatives of Param Snkh, and for this iiou-oompliauce with 
the provisions of section 85 of Act jSTo. IV  of 1882 their siiit 
should, according to the ruling of the Full Bench referred to 
above, have been dismissed. They, however, obtained a decree 
against their mortgagor. The circumstance of their not joiniug 
in that suit persons who wore ueceasary parties to it could not 
preclude them, or the plaintiffs, who stand in their shoes, from 
bringing the present suit against Musammat Saugari, who was not 
a party to the first suit, and will not therefore be subjected to the 
vexation of a second suit. Moreover, as I  have shown above, the 
cause of action against her is not the same as that against the

B a m a k u j x d
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jggy mortgagor. Tlie present suit is not tlierofore obnoxious to tlie bar
------------ - of the former suit under section 43 of the Code of Civil Procedure,

V. or under any other rule of Law, and it has been improperly dis-
missed as .against Musammat Sangari.

Smicrji,!. As against Jhamman Singh defendant the plaintiffs had no 
cause of action for their present claim. He has ceased to have 
any interests in the property in question, those ir ^ ’ests having 
passed to the other parties to the suit. He was not therefore a 
necessary party to the plaintiff’s suit, and the decree for the 
dismissal of the suit as against him must be sustained.

I  would allow the appeal against Musammat Sangari and 
remand the case to the Court below under section 562 of the 
Code of Civil Procedure for trial on the merits. Costs here and 
hitherto to follow the event.

B u b k it t , J.—In this case two persons held each a mortgage 
over the same property from the same mortgagor. The mortgages 
were both execxiied on the same day. The mortgagees each insti
tuted a suit for sale on the same day and obtained decrees, in 
execution of which they had the mortgaged property put up for 
sale and each purchased it at the sale under his decree. The 
respondent, Musammat Saugari (widow and representative of one 
of the mortgagees decree-holders) took prompt measures to obtain 
the benefit of her purchase, got herself put into possession of 
the property and successfully resisted all effort of the rival mort
gagees decree-holders auction purchasers to oust her. The rival 
mortgagees decree-holders auction purchasers have now instituted 
this suit in which they have impleaded all necessary (and one 
unnecessary) parties. They asked for three reliefs. The first has 
been abandoned and need not be mentioned. In the second 
relief they asked for possession of a moiety of the property, 
and in the third they in the alternative asked to be allowed to 
redeem.

The Court of first instance dismissed the suit. The plaintiffs 
appealed, urging that theirs was the prior mortgage and that they 
were entitled to I'edeem.
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The District Judge found that the appellants were not the prior 
mortgageeŝ  and on the question of redemption he held that, as the 
appellants had not made the respondent Musammat Sangari a party 
to their suit for sale on their mortgage they were debarred by section 
43 of the Co'de of Civil Procedure from instituting this suit. 
He came to that decision on the strength of an obiter d ictum  
in an nm'eported case in this Court.

In secohSiappeal to this Court the appellants contend that the 
learned District Judge was wrong in his decision on section 43 
of the Code of Civil Procedure.

The respondent Jhamman, the original mortgagor, has been 
again quite unnecessarily impleaded as a respondent. He now 
has no possible interest in the property comprised in the 
mortgages. I think he should be dismissed from the suit with 
costs.

At the hearing of this appeal it was admitted by the learned 
advocate for the respondent Musammmat Sangari that the suit as 
framed was not in any way barred by section 85 of tlie Transfer 
of Property Act. But he supported the ruling of the Court 
})elow that the suit was barred by the provisions of section 43 of 
the Code of Civil Procedure. His argument, as I understood it, 
was that the appellants when instituting their suit for sale on their 
mortgage ought under section 85 of the Transfer of Property Act 
to have impleaded the present respondent Musammat Sangari, 
who also held a mortgage of which they had notice over the 
property they sought to bring to sale. So fav the argument of 
the learned advocate is sound. As a condition precedent to 
obtaining a decree for sale section 85 of Act ?fo. TV of 1882 
does make it imperative on a mortgagee to implead every person 
having an interest in the property comprised in the mortgage of 
whose interest the plaintiff mortgagee has notice. The appellants 
certainly ought not to have got their decreê  nor should the 
I'espondent Musammat Sangari, who was in  ̂ a ri delicto, have 
obtained hers. jSfext, the learned advocate referring to the rule 
established in this Court by the case of M atadin Sasodhan

m
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S a n o a b i .

1397 V. K m im  Husain  (1) that a puisne mortgagee seeking to bring 
to sale the mortgaged pro}3erty must redeem a prior incumbrance 
and oannot sell subject to it, contended that among the remedies 
which the appellants had on their cause of action when suing their 

Swrkiii, J. mortgagor for sale of the mortgaged property was onato redeem the 
prior incumbrance, and that, as they had not impleaded the person 
againbt whom that relief could be granted, they were banned from 
instituting this suit by section 43 of Code. To that^ontention I 
am unable to accede. Section 43 is in my opinion a jirovisiun as 
to the cause of action, and its object is to prevent the same party 
or his representatives from being more than once sued on the 
same cause of action or on any part of it. As against their mort
gagor Jhamman the appellants put in suit the whole of the cause 
of action they had against him, when they, alleging the execution 
of the mortgage and the failure of the mortgagor to pay the amount 
due on it, asked fo r  a decree for sale of the mortgaged property in 
default of payment by the mortgagor. They in that way exhausted 
their whole cause of action against their mortgagor and did not 
omit or relinquish any part of it so as tio subject themselves to the 
penalty provided by the second clause of section 43. It is true, 
no doubt, that being, as found by the lower appellate Court, puisne 
mortgagees they liad a cause of action against the respondent 
Musammat Sangari for redemption, and for that reason, and also 
because of section So of the Transfer of Property Aot, they might 
have impleaded her and redeemed her prior mortgage. But 
that matter does not bring the oase within section 43 of the Code 
of Civil Procedure. The appellants’ cause of action as against 
their mortgagor Jhamman was not the same cause of action as that 
as against the respondent Musammat Sangari, their rival mortgagee. 
Section 43 nowhere prescribes that where one person has two 
distinct causes of action, different in their nature and in their 
incidents, respecting the same property, one against one person and 
other against another person, he is bound to join those causes in 
one suit. The section lays down no rule as to who is to bo 

(1) 1. L. R„ 13 All., 432.
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impleaded as a defendant, and does no more than provide that the 1397 

plaintiff must include in the relief he asks for in his plaint the 
whole claim he is entitled to make in respect of his cwiise of 
action against the defendant. Here, as I have shown above, the 
appellants did in their suit against their mortgagor make the 
whole of the claim they were entitled to make on their cause of 
action agaiiist him. It is the wording of section So of the 
Transfer of Property Act, and not that of section 4:3 of the 
Code of Civil Procedure, which rendered it incumbent on 
them to liave impleaded the respondent and to have joined their 
cause of action against her in their suit against their mortgagor.
But their omission to do so does not bring their preseut suit 
within the purview of section 43 of the Code of Civil Pro
cedure.

I would therefore allow this appeal. I would dismiss the 
respondent Jharaman from the snit with costs as an unnecessary 
party, and, holding that the suit was not barred by section 43 of 
the Code of Civil Procedure, I would remand the record to the 
lower appellate Court under section 562 of the Code of Cinl Pro
cedure for a decision on the issues remaining untried- Costs of 
this appeal to follow the event.

B l a i r , J.—I concur in the order proposed by my brother 
Bnrkitt for the reasons on which it is based.

A ikman, J.— I concur in the coiicliisioii arrived at by my 
learned colleagues and in the judgmeut o f my brother Banerji.
It is the more satisfactory that we have been able to arrive at 
this conclusion, because, if it were otherwis0j the respondent 
Sangari would be benefiting by the failure to comply with the 
provisions of section 85 of the Transfer of Property Act. I also 
concur in the order proposed.

Appeal deoreed and cause remanded
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