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such alienation not being binding on the reversioners. It would 
be different on the authorities if the female heir while in possession 
was dispossessed by a trespasser, or if sueh heir never got posses­
sion. In such £i ease the reversioner would be bound by the 
adverse possession obtained by the trespasser, if prolonged beyond 
the statutory limit, as also he would be bound by a decree adverse 
to the femile heir atFecting the property. But in the present case 
I am clearl'5 ôf opinion that the suit is not barred by nn\" rule_, 
there being no adverse possesf̂ ion by a trespasser nor any adverse 
decree of Court affecting the property. I would therefore set 
aside the finding of the Subordinate Judge on the first issue and 
also his decree founded on that finding dismissing the suit, and, aa 
his decree proceeds on a preliniiuary pointj I would, under section 
562 of the Code of Civil Procedure, remand the record to him for 
trial of tl\e remaining issues.

Appeal decreed and GOMse r em in d ed .
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Before Mi*- Justice Banerji an3> Mr, Justice Aihnan,
BAKHSHI EISHEN PRASAD a n d  o t h e e s  (PhAiwuivm), v. THAKUR BAS

INB Oa’KBB,S (D eMNI)ANTSV*‘
Muhammadan Im oS M as—Marriage ietween u Muhammadan wonan 

and a Qhristian—Invalidity o f  such marriage.
A Muhammadan woman of the Shiah sect cannot coutract; a valid 

marriage according to Muhammadan rites with a Christian.
The suit out of whicli this appeal arose was one for redemption 

of a moi’fegage of a 9 biswa share in a certain village. The j>laintiffs 
alleged that on the 8th of January 1<S65, Musammat Husaini 
Begam usufruotuarily mortgaged to the defendants’ ancestors Ganga 
Bishan and Mathura Das a 9 biswa share in mauza Hachora 
together with nagks Mohari, Sumerpur and Kachliia Nain, the 
mortgage being usufructuary for principal and interest; that after 
the death of Husaini Begam the entire manza devolved upon her 
husband Mr. Linnaeus Gardner, who, on the 21st December 1838, 
hypothecated the entire maû a to Bakhshi Kand Kishore and
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* B’ irsfc Appea! No. 339 of 1895 ffom a decree of BabuBepiu Beliari Miikerjij, 
Additional Sabordinate Judge of Aligarh<■ dated fcbe 21st September 1895,



18317 Dwarka Das; that on the 24th of June 1874 Hand Kishore and 
Bakeshi " Miisammat Champâ  the widow of Dwarka Dae obtained a decree 
K ib h e n  against Linntens Gardner̂  on the hypothecation bond for the sale 

of tlie entire maiiza ; that in execution of this docree the manza 
was sold and was purchased by Nand Kishoro and Musammat 
Tejâ  mother and representative of the other mortgagee, who 
obtained possession; that subsequently Musammat Teja transferred 
her half share to Kishore Lai, one of the plainti%fiind Nand 
Kishore died and was suooeeded by the remaining plaintiffs as 
his heirs; that the mortgage in favour of the defendants had been 
fully satisiied by the usufruct, but that if anything remained due 
they were willing to pay the necessary amount.

The defendants resisted the suit upon various grounds, intev 
a lia  that Linnaeus Gardner was not the legal heir of Husaini Begam. 
The ground of this contention was that Husaini Begam, being a 
Muhammadan of the Shia sect, could not, although she had gone 
through the ceremony of marriage with him according to the 
Muhammadan ritual lawfully become the wife of Linnaeus Gardner, 
he being a Christian. On this point an issue was framed by the 
Court of first instance (additional Subordinate Judge of Aligarh) 
and was decided in the negative. The Court of first instance 
accordingly dismissed the suit. Tbe plaintiffs appealed to the 
High Court.

Mr. Amivuddi% and Babu Ratan Ghand, for the appellants.
Babu J iw an  Chandar ‘Muh&rji, for the respondents.
B a n e e ji and A ik m a n , JJ.—This was a suit for redemption 

of a mortgage of a nine biswa share made by one Husaini Begam 
in 1805 in favour of the predecessors in title of the defendants. 
Husaini Begam was a Muhammadan lady of the Shiah persuasion, 
who had gone through the ceremony of marriage according to 
Muhammadan ritis with Mr. Linnaeus Gardner, who was a 
Christian. The plaintiffs derive their title under a mortgage 
made in favour of their ancestor in 1868 by the said Linnseus 
Gardner after the death of Husaini Begam. The plaintiffs obtained 
a decree upon that mortgage, and in execution thereof caused the
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mortgaged property, which included the nine biswas now claimed, jggy
to be sold at auction and purchased it themselves. It is by v irtu e------------

, . , B a k h s h i
or this purchase that they have advanced the present claim. The K is h b it

defendants were not joined as parties to the suit brought upon the
mortgage of 1868. They resisted the present claim, on the ground, Thakttb
among others, that the plaintiffs had no title to redeem, inasmuch
as their morl^agor Linmeus Gardner was not the legal heir and
representative of. Husaini Begam, his alleged marriage with that
lady being void under the Muhammadan Law. This plea has
been sustained by the Court below, and the claim lias been
dismissed.

The first contention raised in this appeal has reference to tbe 
correctness of the finding of the lower Court against the validity 
of the marriage of Linnseus Gardner with Husaini Begam. The 
Subordinate Judge has based his decision upon passages to be 
found on pages 30 and 40 of Baillie’s Digest of Muhammadan Law,
Imameea Code. It is there laid down that if the wife of a Kitabee 
should embrace the faith of IsUm, that circumstance wouli cancel 
the marriage. The author infers from this that a Muhammadan 
cannot be legally married to anyone who is not of that faith. At 
page 40 it is stated that a Muhammadan woman cannot enter into 
a moota contract with any other than one of her own religion.
Since a moota or temporary marriage cannot be entered into by a 
Muhammadan woman with any one other than a Muhammadan, 
it follows as a natural inference that a permanent marriage valid 
according to Muhammadan Law cannot be contracted under similar 
circumstances. No authority to the contrary has been shown to us 
on this point. We think that the decision of -the Court below must 
be upheld. As the alleged marriage of Linnseus Gardner with 
Husaini Begam was thus an invalid marriage, the property left by 
that lady could not be inherited by him, according to Muhammadan 
Law.

It is next contended that under a custom prevailing in the 
family to which Husaini Begam belonged, such a marriage was 
regarded as‘ yalid, The evidence as to this is in our opinioii
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jgg/̂  iusiifiicient to establish the custom set up, and docs not justify our
a o t i D g u i w n i t .

Kishbn The defendants mortgagees were not bound to surrender
Pbasap mortgaged property to anyone wlio could not ’ establish a title
Thakub to the equity of redemption as against them. As the person from  

whom the plaintiffs derived title had, according to the above 
finding, no right to the property mortgaged to- the '^fendants, the 
plaintiffs acquired no higher title than that possessed by their 
mortgagor, and they had no right to claim redemption.

It was urged on behalf of the appellants that tlie defendants 
mortgagees were by their conduct precluded from denyijig the 
title of the plaintiffs. This contention was based on the fact that 
in 1872 the defendants brought two suits upon two simple 
mortgages executed by Hiisaini Begam in which they described 
Linnaeus Gardner as the heir and legal representative of Husaini 
Begam, and it is stated that by reason of the defendants so 
describing Linnieus Gardner the plaintiffs were in.duced to 
purchase his interest in the property now in (question. Had it 
been shown that it was in consec|uence of the description of 
Linuajus Gardner above referred to that the plaintiffs purchased 
the property, the provisions of section 115 of the Indian Evidence 
Act might have applied, and the defendants might have been held 
estopped from denying the plaintiffs’ title, but anything which 
took place in 1872 could not have induced the predecessors in 
title of the plaintiffs to take a mortgage of the property from 
L im m a  Gardner in 1868; dr the plaintiffs to purchase that property 
in execution of the decree obtained on that mortgage. In our 
opinion therefore the plea of estoppel cannot be sustained. We 
affirm the decree below and dismiss the appeal with costs.

There are objections under section 561 of the Code of Civil 
Procedure on behalf of the respondents, as to the disallowance of 
costs to the respondents by the Court below- Those objections 
are in our opinion untenable.

It appears that in dakhil khaHj proceedings the defendants 
stated that until the plaintiffs brought a suit for redemption they
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would not be entitled to obtain possession of the property. In 
those proceedings they did not deny the plaintiffs’ title. Under 
these circumstances the Court helow exercised a proper discretion 
in not allowing costs.

AVe dismiss the objections.
A'ppt a I (Usmissed.
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Before Mr, Jnsiice Knox, Mr, Justice Blair, Mr. Justice Banerjl,
Mr. Justice BurJcift and Mr Justice Aikman,

BALMAKUND a n d  a k o i b e b  (P i a i k t i s p s ) v. MUSAMMAT SA^fGAIlI
AXB ANOTHEB (D eSBKDAIJTS).*

Ctml Procediirs Code section 43~-‘Acf No. I V  o f  1882 (Transfer o f  I'ropeytij 
A ct) section 85— Cause o f  action—ltights inter se o f  two mortgagees o f 
the same fvo^erig from the same mortgagor.

Two persona each held a mortgage over the same property from tiic «auio 
mortgagor. The mortgages wore both executed on the saTc day. The mortgagees 
each instituted a suit for salo on the siine day and obtained decrees, in oxoou” 
tion of which they had the mortgaged property put np for aale, and each 
purchased it at the sale -ander his decree respectively. Neither mortgagee made 
the other a party to the suit ou his mortgage. The reprcaontative of one of the 
juorfcgagoe daoroe-holders, Musammat Sangari, got possession of the mortgaged 
property and hold it as against the other mortgagee decree-holder or his 
leprosentativos. Thereupon the representatives of the other mortgagee brought 
their suit fcr possession of a moiety of the property, or in the alternative 
for redemption of the other mortgage.

Keld that such suit was not barred either by tho iirovisions of section 
i3  of the Code of Civil Procedure or by reason of those of Bcotiuu 85 of the 
Transfer of Property Actj 1882.
- The facts of this case are fully stated in the judgment of Knox, 

J.; as also in those of Bauerji, J. and of Biirkitt, J.
Pandit Bundar Lai and Manlvi Qkularn, Mujtabat foi’ the 

appellants.
Babn B urga  GImran Btonerji and Ba?>u Std-ga (Jkmular 

Muhsrji^ for the respondents.
* Second appeal No. 183 of 1891, from a decree of W. Blannerhassett, 

Esq.j District Judge of Aiigavh, datei the 14th October 1893, conflriamg a decree 
of Maulvi Mazhar Hasan, Subordinate Judge of Aligarh, dated tho 24th Decemhar
1893.
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