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1897 such reference” If Mr. Winter desived to deny the title of th.e
v Ceown | OTOWRL Brewery to the land, &c., proposed to be ’m.keu up, his
BeEwrRY, proper course, we conceive, would have been fo withdraw the -
MBSSOOVIE:  eference, but his not having done so did not in our opinion give

TaE COLERC” ghe Distriet Judge jurisdiction to decide the question of title. It
DeEes DUN. therefore follows that whatever the Judge has desided in his judg- -
ment as to the title of the Brewery to the land is ivrelevant and
not called for by the reference. As to the spring and water, we
have pointed out that the Collector did not propose to take them
up under the Act; no question respecting them was before the
Judge, and his finding on this point also is equally irrelevant and
without juriediction. ’
There was one point and one point only awaiting decision,
namely, the value of the land. On this point no decision has been
given : it must now be decided. We set aside the order of the
Court below and refer, under section 566 -of the Code of Civil
Procedure, that point for the determination of the Judge, namely,
what is the value of the 17 acres 6 poles of the land together with
the trees standing thereon, which the, Collector proposes to take up,
and waat amount of compensation should be given under the Anat ?
As both parties Luve had full opportanity of giving cvideuce, no
farther evidence will be taken. The Judge will send a reply to
this reference in two months. On its return ten days will he
allowed for objeutions by either party and the appeal then put up
for hearing. '

1597 Before Mr. Justice Banerfi and Mr. Justice Adikian.
Mareh 17. SIYADAT-UN-NISSA (Dyrsxpant) o. MUHAMMAD MAHMUD
e (PrArxTIng).*

Ar? No. XV of 1877 (Indian Limitation Adet), sections 5 and 12, Sch. 23, vt
L62-~dppewt ~Linitation—Buclusion of time necessary for abtaining
copies of decree and judygment.

If the period presoribed by the second schedule of the Indiun Limita-’
tion Act, 1877, for the presentation of an appeal expires on & day on which the

e

# Sacond Appanl No. 432 of 1895, from a decree of Pandit Ra? Natl
. : , : " A .
ordinate Judge of Moradubad, dated the 18th January 1895, conﬂrmjixi-azhc’lescggé
of Munshi Anant Pragnd, Munsif of Awmroha, dated the 17th September 1594,
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Court is ¢losed, and if the appellant hos not obiained coples of the decres and
judgment beforo the closing of the Court and applivs for such copies on the
date of the reopening of the Court, whilst Lis xight of appeal is still alive, he
is entitled to the bonefit of the tims requisife for obbaining the copies, and if

his appeal be presented before the espiry of that time it is mot barred by
limitation.

. Adecreo was passed against o dofandant by the Cowrt of a Munsif on tho
. 17th of Scptomber 1824, The appellatz Court (Subordinate Judge’s Court) was
closed from the 66h of October to tho 4th of Novamber hoth days inclusive.
"On the 5th of Novémbar, the defendant-appellant applied for copies of the
decree and judgmect. The copies were delivered to hex on the 6th November,
and on the same day sho nresanted her :tppexl to the appellate Cowrt, Held
that the appeal was within time,

- TaE facts of this case are fully stated in the judgmant of the
Court. '

Mr. Abdul Majid, for the appellant.

Pandit Sundar Lal, for the respondent.

Baxeryr and Arxuvax, JJ.—The only question to be deter-
mined in this second appeal is whether the appeal preferred to
the lower appellate Court by the prescut appellant was or was
not barred by the law of limitation, In order to understand
that question it is necessary to smte a fow dates.. The decree of
the Court of first instance was. made on the 17th of September,
1894, The Courts were “elosed for the Dasehra Vacation from
the 6th. of October to the 4th of Novcmbor 1894, both days
inclusive. On the 5th of ’\Tovembex, 1594, the day on whith the
Cowrts reopened, the appellant applied for copies of the deoree and
judgment, The copics were delivered to her on the Gth of Nov-
ember, 1894, On that date she presented her appeal. There can
be no doubt that the period of thirty days preseribed by article 152
of schedule IT of the Tndiah Limitation Act, 1877, had expired
on that date; but it was contended. on belislf of the appellant
that, as the thirty days had expared on the 17th of - Oetober, 1894
when the Court was closed, he was entitled under the first- para-
graph of section 5 to present, her appeal on the date.of the Yeopen-
‘ing of the Court ; that on that'date she apphed for copms of the
deerce and judgment, and that, as the ‘copies. were not: delivered
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on that date, the fime requisite for obtaining the copies should
have been excluded from computation under section 12, and there-
fore her appeal was in time on the 6th of November, 1894,

This contention, which was overruled by the Court below, bas
been reiterated in this appeal, and we are of opinion that it must
prevail. It is beyond doubt that, had the copies apphied for on
the 5th of November, 1894, been prepared and delivered on that
daﬁe, and had the appeal been presented on that date, it would have
l}.)een within time. It is equally beyond doubt, and has indeed
been conceded, that had the thirtieth day from the date of the
decree heen the 5th November, 1884, the appellant «would have
beeu entitled to exclude the time requisite for obtaining copies of
the decree and judgment, that is, to add the number of days.
occupied in the preparation of the copies to the thirty days pre-.
scribed by article 152, In that case the appeal preferred on the 6th

-of November, 1894, would undoubtedly have been in time. . We

have fo consider whether it was contemplated by the legislature that a
different rule as to the computation of limitation wounld apply ifthe
lastday ofthe period oflimitation prescribed in the second schedule
‘expired on a day when the Court was closed. It is conceivable,

-and -indeed it not unfrequently happens, that a judgment is

delivered at a late hour on the day preceding a vacation extending
over a longer period than thirty days, and it becomes impossible
for the party against whom judgment is given to apply for copies
of the decree and judgment on that day. Section 541 of the.
Code of Civil Procedure requires that a memorandum of appeal
should be accompanied by a copy of the decree appealed against
and, unless the Conrt dispences with it, by a copy of the judgment:
also ; and it has been held in this Court that a petition of appeal
unaccompanied by such copies is not a valid petition. If there-
fore the contention be correet that an applieation for copies of the
decree and judgment made on the "day of the reopening of the,
Court after a long vacation lasting over a period exceeding thirty .
days is beyond time, and that the time requisite for obtaining-
the copies cannot for that reason be excluded under section 12 of
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the Indian Limitation Act, 1877, the result would be that the
defeated suitor would under such circumstances be deprived of his

right of appeal. Unless the copies which he was bound to pro-

duce with his mémorandum of appeal were applied for, prepared
and delivered to him on the date of the reopening of the Court,
hie could net present a valid appeal on that date by reason of his
‘not having obtained and not having had the opportunity of
obtaining the copies before that date; and if the copies were not
prepated and delivered’ on that very date, he was not entitled,
according to the respondent’s contention, to have the benefit of
the time occupied in the preparation of the copies. There would
thus be a denial to him of the right of appeal which he would
otherwise have under the law. We cannot conceive that the law
contemplates such an anomalous state of things, and we do not
consider we should be justified in holding that it does, unless
compelled to do so by clear and unambiguous provisions contained
in the Tndian Limitation Act. In our opinion the Act does not
contain such provisions. Mr. Sundur Lal for the respondent
urged that the question before us was concluded by the ruling of
the Full Bench in Bechi v. Ahsan-ul-loh Khan (1), and he
pressed on us a passage in the judgment of Mr. Justice Mahmood
at pp. 471 and 472 of the report. With reference to that ruling
we may-observe in the first place that the question which we have
to decide in. this appeal did not arise in that case and therefore

any remarks which may have been made in the judgment on that

question were obiter. In the next place, the learned Judges did
not in that case hold that an appeal presented under circumstance
similar to those of the present appeal would be time barred. - The
observations of Mr. Justice Mahmood to which our attention has
been called had reference to a contention raised in that cace that a

vacation preceding the date of the application for a copy of the

decree should be regarded as timé requisite for obtaining the copy. "
We fully agree with Mr. Justice Mahmood that no. period of

time can be regarded as time roquisite for obtaining a copy which
(1) L L, R., 16 All, 401,
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is not subsequent to the presentation of the application for a copy.
That, however, is not the question which arises in this ease. Thera
can be no doubt that, if the tims within which an appeal may

" under the law of limitation be presented is allowed to expivé-and

the decree fo become final, the subsequent presentation of an
application for copies of the_decree-and judgment camnot entitle
the appellant to prefer an appeal by excluding from computation
the timo requisite for obtaining the copies. But what we have to -
consider is whether an application for copies made on the date
of the rcopening of the Court is within time. S2stion 4 of the

Indian Limitation Act, 1877, provides that “subjeet to the
I )

provisions contained in sections § to 25 (inclusive), every suit
instituted, appeal prescnted and application made after the period
of limitation preseribed therefor by the second schedule hereto
annexed shall be dismissed.”  Axtiele 152 of the second schedule -

_ghould therefors be vead subject to' the provisions of section &
‘and 12, By the first paragraph of seetion 5, if the period of

limitation preseribed for an appeal expires on a day when the
Court is closed, the appeal may he presented on the day that the
Court reopens. An application for copics of the decree and
judgment presented on that day would therefore be an applieation
made Defore the expiry of the time allowed for the prosentation
of the appeal, and under section 12 the appallant would be enti-
tled to the benefit of the time requisite for the obtaining of the
copies. It was argued by My, Sundar Lal that, if this view
were covr:et, an appellant who had obtained the NECESSRTY | ebpies
bofora the commencement of the vacation would still be entitled

to exclude from computation the poriod ‘requisite for obtaining

the copies, and would thus enjoy the honefit of a longer period of
limitation than that to which other appellants would be entitled,
This argument, though ingeniouns, is ili our opinion fallacious,
Section 12, it is true, lays down a rule of exclusion, but it is in
reality a rule enabling a certain period, namely, that ocecupied in
the prep:rution of copies of the desree and judgment, to be added
fo the period proserihed by the seeond schedule and to be takon.
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into acoount in computing the period of limitation. If the copies
were obtained before ths commancement of the vacation, the time
requisite for obtaining the copies is knowny and if that period “of
time which is already known and the period prescribed by the
schedule, both added tooothex, expired on a day on which the
Court was,closed, section 5 would enable the appellant to present
his appeal only on the day of the reopening of the Court and not
on a later date. Weo are accordingly of opinion that if the
period prescribed by the sacond s:hedule for the presentation of an
appeal cxpires on a day on which the Count is closed, and if the
appellant has not obtained copios of the decree and judgment
before the closing of tha Court and applies for such eopies on the
~ date of the r:opening of the Court, whilst his right of “appeal is
still alive, he is entitled to the benefit of the time requisite for
obtaining ths copies, and if his appsal be presented before the
expiry of that tims, it is not barred by limitation. If, however,
the copies wera obtained befors the closing of the Court, and the
time requisite for obtaining the copies and the period of limitation
prescribad by the second schedule ndded together expired on a day
on which the Court was closed, the appeal . will not be in time
unless presented on the day that the Court reopens. A similar

view appzars to hiwve bica held by the Panjab Chief Court in
Chatar Singh v. The L'm,pJ ess, quoted in Rivaz’ Edition of the_‘

Indian Limitation Act,«4th edition, p. 40,
JTor the above rawsons wi Ioll that the appeal pre‘-sented by
the appellant in the Court below on the Gth of November, 1894,
was not beyond time, and that ths lowar appellate Court has erred
in dismissing the appeal as tims barred.
We allow this appeql, and, setting a,side the decree below,

remand the' ¢as3 to the lowor appellltn’batllt under gaction 562,
of the Code of Civil Procadur; for trial according to law.  Costs

‘here and hithsrto will abids the event.
Appeal déereed and cause rew cadsd,
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