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at the time of making the first demand, made the invocation in
the presence of witnesses called talab-i-ishtishhad. It has been
urged that the talab-i-ishtishhad was not performerd in compliance
with the Muhaminadan law, inasmuch as it was made in the
presence of persons who wers the servants of the plaintiff, aud who,
it is said, wese on that account not competent witnesses according
to that law. We may ohserve that the disability as competent
witnesses under the Muhammadain law {3 limited to minors and
persons convicted of slander and does not extend to servants.
There is tusrefore no basis for the confention that the servants
of the plaintiff, in whose presence the tulab-i-ishiishhad was
performed, were not competent witnesses. Further, it is laid down
in Baillie's Muh mmadan law, at p. 489, that “invocation of
witnesses is not requirved to give validity to that demand, but only
in order that the pee-smpior may be provided with proof, in case
the purchaser should deny the demand.” That being the object
of the invo.ation of witnesses, any persons who under the law as
now administered would he competent witnesses can attest the
fact of the demand with invocation being made.

These being the only plexs pressed before us, this appeal fails
and is dismissed with costs.

Appeal dismissed.

Before Sir Joha Edge, Et., Chief Justice, and Mr. Justice Blair.
MADHO PRASAD (DECREE-EOUDER) ¢. KESHO PB.ASAD (OBTECTOR).*
Erecution of decree—Limitation—dct No XV of 1817 (Indian Limitation

Aet), Seh. i, Ar€, 179.~0ivil Procedure Code, secitons 234, 248—Appli-

cations for execution made withowt any representative of the deceased

Judgment-debtor being brought on to the record.

Applications for the execution of a decrec made after the desth of the
judgment-debter and without either any representative of the judgment-debtor
being brought upon the record or there being any subsisting attachment of the
property agsainst which execution is sought are mot good applications for the
purpose of saving limitation. Sheo Prased v. Hire Lal (1) distingnished,

TrE facts of this case sufficiently appear ﬁom the Judgment

of the Courl.

# Wirst Appeal No, 8 of 1895 from o decree of Rai Anant Ram, Subordinate
Judge of Jaunpur, dated the 28th September 1894,

(1) I. L. B,, 12 AlL, 440,
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Munshi Ram Prasad and Pandit Sundar Lal for the

—— appellant.

Munshi Jwale Prasad for the respondent.

Epgg, C. J. and Brair, J.—This appeal arises in the
execution of a decree. The decree was passed on the 25th of
January, 1878. On the 9th of January, 1879, the first application
was made for execution. On the 19th of March, 1880, the second
application was made. On the Sth of June, 1880, the third appli-
cation was made. After the last-mentioned application had been
made, one Sheo Dial filed an objection to the execution of the
decree against this property. His objetion was filed under
section 278 of the Code of Civil Procedure. The objection was
allowed. The allowance of that objection had the effect of deter-
mining any attachment or any order for sale which had previously
been made. ‘The decree-holder brought his suit under section 283
of the Code to have his rig't de lared to execute his decree against
this property. In that suit he ultimately susceeded, but the
decree establishing his right did not reiastate the attachment or any
order for sale, if any, which may have been made. The decree-
holder having by his suit established his right to execute his decree
against this property, it was for him to take the necessary steps
to put his decreein exesution. On the 21st of August, 1886, he
field an application for the execution of his decree. Before the
21st of Angust, 1886, the judgment-debtor had died. The decree-
holder appears to have assumed that he had a decree in rem
which he could proceed to execute without bringing upon the
record or giving notice to any representative of the deceased
judgment-debtor. On the 4th of December, 1887, he filed another
application, still without anyone to represent the estate of the
deceased judgment-debtor. On the 23rd of July, 1889, he
filed his sixth and last application. On the 21st of December,
1888, he had obtained an order for attachment, there being at
that time no respondent to his application representing the’
estate or the interest which had been in the deceased judgment-
debtor.
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It appears to us that this was a case to whicl sestion -34 and
section 248 of the Code of Civil Procedure applied, and that the
*proceedings in execution after the death of the judgment-debior
made in the absence of and without notice to the representative of
the Judﬂment-debtor were ineffectual proceedings, The Subordi-
nate Judge in the present case has held that the present applivation
for execution is barred by limitation, axd he hasso held having
come to the conclusion that the applications which were made when
there- was no representative of the decewsed judgment-debtor on
the record were incffectual,  On bohalf of the de ree-holder appel-
lant the decision of the Full Bench in Sheo Prasud v. Hira Lal
(1) was velied upon. That case is ot in point. In that case in
the life-time of the judgment-debtor a valid attachment had been
made, which continued after his death, and an order for sale had
heen made, and nothing remained but to earry iuto effect the
order for sale. The decree-holder has only himself or his advisers
to thank for the position in which he finds himself. There is
quite -sufficient irregularity in the execution of deerees in this
country without our introducing the novel system that a decres
can be exscuted ogainst the estate of a deveased Judvment-debtor
without any notice to his representatxve and without anyone to
protect the property being brought upoxn the record.

‘We dismiss this appeal with costs.

Appeal dismaissed.

Before Mr. Justice Know and Mr. Justice Burkitt,
THE CROWN BREWERY, MUSSOORIE (Oreosite PaRTY) v. TUE
COLLEGTOR OF DEHRA DUN (4prpLrcANTi*

det No. X of 1870 (Land Aequisition det), Section 15—Reference by Col-

lector to Judge—Land in respect of which the reference is made cloimed

by Qollector an behalf of Goverament-—Jurigdiction.

The Collector has no power to make a reference to the District Judge under
section 15 of Act No. X of 1870 in cases in which he claims the land in respect
of which such reference is made on behalf of Government, and denies the title

of other claimants, and the District Judge has no jurisdiction to.entortain ox

March 17.

* Pirst Appeal No, 89 of 1895 from an order of H. Bateman, Esqr, Digtrict
Judge of Sahamnpm, dated the 8th February 1895.
(1) L L, R., 12-AlL, 440,
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