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Before Sir John Bdge, Kt., Chief Justice and My, Justice Blair®
LALJI MAL (Drrerpaxt) o. NAND KISHORE (PrarxTivs).

Erecution of decree—~Civil Procedure Code, section 244—Representative of

@ party to the suit—Lurchaser of property under atbackment in execu-

fion of ¢ decree. ‘ .

The prechaser of property which is under atlachment in execution of a
decree is » roprosentative of the judgment-debtor nnder that decreo within the
mesning of saction 244 of the Code of Civil Procedure. Madho Das . Ramyi

Patak (1) referred to.

A person to whom section 244 of the Code of Civil Procedure applies cannot
avoid the spplication of that section by filing his objection to execution under
soction 978, Skankar Daet Dude v. Harman and Co., (2) snd Imded Aliv.
Jagan Lal (3) raferred to.

In this case the plaintiff, Nand. Kishore, sued for a decree

declaring that the interest of his judgment-debtor, Ram Mohan,
in certain property was liable to sale in execution of his decree
dated the 26th of May 1889, On the 2nd of May 1891 Ram
Mohan had transferred the property in suit by a private sale to the
second defendant, Lalji Mal. At that time the property wag under
attachment in pursuance of the decree of the 25th of May 1889.
On application being made by the decree-holder to bring the said
property to sale in execntion of his decree, Lalji Mal filed an
objestion under section 278 of the Code of Civil Procedure. That
objection was allowed : hence the present suit.

The Court of first instance {Subordinate Judge of Bareilly)

Qismissed the snit. The plaintiff appealed, and the Court of first

appeal allowed the appeal and made an order of remand under

- gection 62 of the Code of Civil Procedure, From that order of
~ remand the defendant Lalji Mal appealed to the High Court.

Mr, D. N. Banerji, for the appellant.

Mr. T, Conlan and Pandit Sundar Lal, for the respondent.

Epag, C. J. and Brair, J.—Lalji Mal purchased from the
judgment-debtors some immovable property whilst it was under
attechment in execution of a decree. Application was sub-

#First Appeal No. 100 of 1898 from an orderof B.J. Kitts, Tl istri
Judge of Bareilly, dated the 27th August 1836. e e Tag, District

(1) 1. L, R, 16 All. 288, (2) 1 L. R, 17 All 245,
(8) L L. R., 17 A1, 478,
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sequently made to bring that property to sale in exccution of' the
decree. Lalji Mal filed an objection under section 278 of the
. Code of Civil Procedure and that objection was allowed. There-
upon Nand Kishore, the judgment-creditor, brought this suit
under section 283 of the Code to have it declared that the pro-
perty purchased by Lalji Mal might be brought to sale in exe.
cution of his (Nand Kishore’s) decree. The first Cowrt dismissed

the suit. The second Court, in appeal, set aside the decree of the .

first Court and made an order of remand under section 562 of the
Code of Civil Procedure. From that order this appeal has heen
brought. '

It is contended on behalf of the appellant, Lalji Mal, that the
suit did not lie, as the order passed on his objection was an order
in a matter to which section 244 of the Code applied. On the
other side it is contended that Lialji Mal was not a representative
of a judgment-debtor within the meaning of section 244, and
further, that, his objection having been filed under section 278 of
the Code, section 244 did not apply.

Convenience, which is uot always n good reason for laying
down a proposition of law, would suggest that & sale which was
contrary to the provisions of section 276 of the Code of Civil
Procedure, should, if challenged by the decree-holder, be a matter
to be adjudicated upon under section 244. In our opinion, as the
property in question was under atfachment at the time the sale
took place, the purchaser must be treated as a representative of the
judgment-debtor ; on the same principle as he would have been
representative of the judgment-debtor by reason of his purchase,
if the decree had béen one for sale of a particalar property. The
position of a purchaser of a property affected by a decree for sale
.was discussed by this Vourt in Madho Das v. Ramji Patak {1).

* Now as to the other point, It has been decided by two dif-
Aferent Benches of this Court that a person to whom section 244
of the Code applies cannot avoid the application of that section
by filing his objection to execution under section 278, The.cases

(1) L L. R, 16 AIL 286.

1897
Laxsr May

0
Naxp
KI1gHORE,




Sad THY; TNDIAN LAW REPORTS, [vow. SIX.

to which we refer are Shankar Dot Dube v. J. G, Harman

e gd O, (1) and Lundesd Al v Jagun. Dal (2). The plaintiff’s
Lipyz Man B

. suit was, i owr apinion, harred by sestion 244 of the Code of
K}:;:ﬁﬁu’ Civil Procedurc. )
: We allow this appeal \th costs, and, setting aside the grder of
the Clourt below, wo disinise the appeal 1o the Conrt below with
1 rostore and affice the deoree of the Court of frst
mstance,
Appevl decreed.,
Before Mr. Justice Banerji aad Mr. Justive ik
Mif:,f MUHAMMAD YUNUS KHAN anp avorHen (DeErbynaANtTs) oo MUHAM-

- MAD YUSUF (Prarseiee)®
Ero- m};pfwn——z}la/z(mammlr(,n law—TfFect of affer by pre-emplor tu pwulmw

From veadee—Talab-i-ishtishhad— Wilnessos—Servants of pre-emplor.

Held that where « pre.emplor continues fo assert his pre-emptive right,
and on the steength of that right and in his character of pre-emptor offers to
take the property from the purchaser by paying hiw the saleiprice, without
rosorbing to, and with a view to aveid libigation, he cennot ba q'ud to have
sequiesced in the sale and waived his right of pre-emption.

Held also thab in She waking of the felab-i-ishiishhad the servants of the
pre-omptor ave ompetint witnesses. The disability in this respect imposed by
the Muhammadan law is liwited to minors and parsons convicted of slander.

Muhammad Nasti-nd-diy v dbdul Hesen (8) followad.  Habib-up-nissu
v, Abdul Rahim (4) vreferred to,

In this case the plaintiff, Muhammad Yusuf, sued for possession
by vight of pre-cmption of a house and compound sold by Hafy,
Abdul Karim to Muhammad Yunus Khan and Mubammad Tsy
Khan, defendants ou the 27th of June, 1893, The plaintiff hased
his claim on Muhammadan law and also on the wa]?,b~u/ -ars,
The defendants, vendecs, pleaded that the Muhammaday | law  did
not apply under the cpecial cireumstances of the case, and that the
formalities required by that law had not been - observed by the
plaintiff.  The other pleas taken by the defendants related to the
claim so far as it might be based on the wajib-ul-are

#Tirsh Appest No, 71 of 1894, frow a dacree of Babu Bepin Behari ) Mukerji,
Subordinate Jndge of Aligarh, duted the 22nd Junuary 1895

(L L Lo R, 17 AL, 248, 035 1, L Ry, 16 ALL, 00,
(2) 1. 5y, R, 17 AN 475, (4) 1 1. B, 8 AlL, 275,



