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180Y Before Mr. Justice Banerfi and Mr, Justice 4 ikman.
February 28. BHUPAL SINGH (Drrexpaxr) . MOHAN SINGH AnD oTHERS
: (PnAarwrIves) ¥
Pre-emplion—Wajibulars— Hindu widow in possassion of property of her
dereased husband But not as kis heir —Stranger—TfFect of joining a
stranger as plaintiff in a syit for pre-emplion.

A Hindu widow in possession of the immovable property of her dacansed
husband, bubt not as his heir, thare being a son living, has no right of pro-
emyption as a co-shaver by virtue of such possession, even though she niay he
recorded as a co-sharar in the village papevs, Phopt Ram v. Rukmin Kuar (1)
and Imam-ud-dis v, Surjaiti (2) followed.

Whore a plaintiff having a right to pre-empt joins with himself in a suit
for pre-anption a stranger, £ e, a person who has uo such right, he thereby
forfeits his vight to pre-empt, and this disability cannot be overcome by
mmending the plaint by striking ont the name of the stranger. Biawant
Prasad v. Damru (8), Ram Natk v. Badri Nerain (4) and Fide Al v

" Muzaffar Ali (5) veferred to,

THE suit out of which this appeal arose was a suit for pre-
emption on the basis of the wajib-ul-arz. The property in suit
was ten biswa share in the village, forming a separate patti belong-
ing to Shibraj Singh and Bahadur Singh. They so0ld their share
under a sale deed dated the 1Sth of Augnst and registered on the
7th of September 1893 to Kunwar Misr Harcharan Lal; and he
in turn sold it to one Bhupal Singh on the 22nd of July 1894.
The plaintiffs were for the most part sharers iu the other
patti in the village, and as such entitled under the wajib-ul-arz
to pre-emption as against Kunwar Misr Harcharan Tal who was
a stranger ; but they joined with themselves in the suit two widows,
Musammat Indar Kunwar and Musammat Gaura, who, though
reeorded in the village papers as co-sharers, weve only so recorded
hy eourtesy, being widows of deceased co-sharvers whose sons were
living. The subsequent vendee, Bhupal Singh, was made a party
to the suit, under section 32 of the Code of Civil Procedure,
and he raised the plea that the female plaintiffs, heing in fact not

* FirgbAppeal No. 79 of 1895 from a decree of Maulvi Jafar Husain, Subordi.
nule Judge of Bareilly, dated the 27th March 1895,

(1) Weekly Notas, 1895, p, 84, (4) 1. LR, 19 AlL, 148,
(2) Weekly Noes, 1895, p. 85. (5) . T R., 5 All, 85.
(3) L L, R, 5 AN, 197,
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co-sharers in the village, had no right of pre-emption, and further,

that the other plaintiffs who were co-sharers, by joining with them-

in their suit these two strangers, had forfeited their own right of
pre-emption.

The Court of first instance found that the two widows were
not strangers, inasmuch as their names were vecorded in the
khewat of the village, and also apparently because they would be
entitled to get a share on partition, In other respects the Court
found in favour of the plaintiff and gave them a decree for 1% of
the shave claimed, having regaxd to the fact that Bhupal Singh
was & pre-emptor of eqnal rights with themselves.

From this decree Bhupal Singh appealed to the High Count,
raising the same plea as to the effect of the joinder of the two
widows as plaintiffs as he had raised in the suit.

Mr. Roshan Lal and Pandit Sundar Lal, for the appellant.

Mr. 1. Conlan and Babu Jogmdru Nuth Chaudhri, for the
respondents.

Bawerit and Arxyaw, JJ.:—This wag a suit for pre-emption,
on the basis of the wajib-ul-arz. The property in suit belonged to
Shibraj Singh and Bahadur Singh, and was sold by thém on the
18th of August, 1893, to Kunwar Misr Harcharaxn, a stranger to the
village. The latter sold the property on the 22nd of July, 1894, to
Bhupal, the appellant, who is & co-sharer of the original vendors.

The plaintiffs brought the present suit to enforce their right of

pre-emption in respect of the sale to Kunwar Misr Harxcharan,
and subsequently added Bhupal as a defendant to the suit. One of
the grounds en which Bhupal contested the claim was that the
female plaintiffs were not co-sharexs in the village, and had not the
right to pre-empt, snd that the other plaintiffs by associating them
with themselves in the suit had forfeited their own right of pre-
emption. The Court below has granted to the plaintiffs a deoree
for a portion of the properiy after excluding the portion which in
its opinion Bhupal was entitled to pre-empt. Bhupal has preferred
this appeal, and he reiterates the plea raised in the Court below ag
fo the right of the plaintiffs to maintain the suit. We have two
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questions to decide in this appeal, first, whether the two female
plaintiffs are co-sharers or strangers; and secondly, if they are
strangers, what is the effect on the claim of the other plaintiffs of
their being associated in the suit with those plaintiffs.

As regards the first point, it appears that the sons of both the
ladies are alive, and therefore the ladies have no right as heirs fo
their husbands to share in their husbands’ property. Itis not alleged
that they had acquired a share in the property by auy right other
than a right derived from their husbands, who were the original
owners of the property, on the strength of which they claim to be
co-sharers. Itistrue that in the revenue records their names
have been estered along with those of their sons as co-sharers in
the village, but that vircumstance alone would not make them co-
sharers and confer on them the right of pre-emption as co-sharers,
since ag a matter of fact they have no right to the property as co-
sharers. The Subordinate Judge has held that the ladies have a
right of pre-emption, bécause they have aright to maintenance
and also because on a partition they would gel a share in their
hushand’s estate. This view is opposed to the ruling of this Court
in Phopi Rom v. Bukmin Kuaer* (1) and Imam-ud-din v.
Surjaiti v (2). Had these rulings been before the Subordinate
Judge he would probably have arrived at a ditferent conclusion,

We must therefore hold that the two plaintiffs, Musammat
Indar Kunwar and Musammat Gaura, were not entitled to claim
pre-emption in respect of the property in suit.

As for the sccond question, it has been held that a co-sharer
by associating with himself a stranger in a suit brought for pre-
emption thereby forfeits his right of pre-emption. By the very
act of joining a stranger in the suit he attempts to violate the pre-
emptive right and estops himself from asserting it. This was held
in Bhawani Prasad v. Damry (3) and in the recent case of Ram,
Nath v. Badri Narain (4) desided by a Bench of three Judges,
It was contended before us that the female plaintiffs were not such
strangers as would entail the dismissal of the suit of the other

(1) Weekly Notes, 1895, p. 84. 2) Woeekly Notes, 1895 5
* Vide infra, p. 327, d ' (3% I. L. Ily,% A?f_’, :56{;)70’ ». 8.
1 Vide infra, p. 329, éé) I L. R, 19 All, 148,
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plaintiffs, and that the defect in the suit, if any, might be remedied
hy an amendment of the plaint and by striking out the names of the
temale plaintiffs. We cannot accept either of these contentions.
As held in Fide 4li v. Muzafar Ali (1) the word “ stranger " is
a correlative to “ pre-emptor,” and is used to denote a person whe
has not theight of pre-emption. If these ladies, whe had not the
right of pre-emption by reason ol their not being co-sharers in the
village, were granted a decree in Llﬁ*s case, the result would be that
a share of the village would pass into the hands of the personal
heirs of these ladies, who might be entire strangers to the village.
As to the argument that the defect in the plaint could be remedied
by an amendment, we may observe, as held in the cases above
referred to, that the very fact of a person having the right of pre-
vwption joining with himself strangers, i. ¢. persons who have not
a right of pre-émption, is in itself sufficient to estop him from
agserting his claim.  An amendment of the plaint therefore would
not be of any avail to the othor plaintifls. “For the ahuve reasons
we arc of opinion that the suit ought to have been dismissed. We
allow the appeal, and, setting aside the decree below, dismiss the
suit with costs here and in the Court below. The objections under
section HB1 necessarily fail and are dismissed with costs.

Appeal decreed.

o udgmcnt in this case was as follows :—

Boay, C. J., and BropaorsT, J.—'This appeal has arigen in a pre emption
suit, The u.ppellunts hefore ug are the defendants to the suit, The plaintiff is
the respondent,  She is o Hindu lady, Her husband, Jai Singh, had two sons hy
her, and one son, Beni Singh, by a tiest wife. Beni Singh brought s suit for
partition. On that the plaintiff here brought her suit claiming her shave on
partition and obtained » docree for a share, and on partition her share, 1t is ir
vight of her inberest in that share that she claims to be entitled to maintain this
suit for pre-emption. It has heen contended on behalf of the sppellants that a
Birdu widow or wife who has obtuined on pzirtition a share does not in vight of
that share obbain uny right of pre-emption.. On the other hand it is contended
that a Hindu lady who obtains a share on partition stands in exactly in the saine
position, so far as pre- awnption is ‘oncorned, as does a Hindu widow who has
telen Dy inheritance a share from hev decessed hnsband, In support of the
contontion that n Hindu widow who has taken a shaye by inkeritance from her

‘ (1) L L. B, 5 All, 65.

48

1897
BHUPAL
Siven
2.
Momaxn
Srvey



180%

Baprin
Siven
.
Momax
SINGH.

328 THE INDIAN LAW REPORIS, [von, XIX,

decessed husband has s right of pre-emption we have been referred to the case of
Phulman Rai v. Dani Kuari (1), to Mayne on Hindu Taw and Usage, (4th
edition), page 689, para. 577, and that portion of the judgment of the Calcutta
High Courtin Sorolak Dosses v, Bhoobun Mokun Neoghy (2) st page 307. On
lLelialf of the appellants we have been referred to Dile Khariv. Jagaruath
Kuari ; (3) Tagore Law Yacbures on the Hindu Widow, 1879, page 467 ; Sorolak
Dossee v. Bhoobun Mohun Neoghy (2),sud particularly to that portion of the
veport ab puge303; Hemangini Dasiv. Kedarnath Eundu Chowdhry (4), and
particularly to that portion of the judemant at pages 765 and 766. We have also
been vefarred to Sheo Dyal Tewari v.Jadoonath Tewari (5) ; Mitaksharsa, Chap.
I, & 7, pars 1,and Chap I, 8. 2, verse' 8; Smriti Chandrika, Chap, IV, verse 7;
West and Buhler's Hindu Law, page 303. Now if appears to us that it is admitbed
law that a Hindu lady, whether she be wifeor widow, cannot claim partition
unless snd until some male member of the Hindu family entitled to partition has
claimed partition. It is also, we think, certain, in those Provinces at least, that a
Hindu lady who has obtained a shava on partition obtains nothing beyond a life-
interest in the share. A Hindu widow is entitled to maintenance out of the family
property, snd it appears o us that her right to a share on partition flows from
her right to maintenance and arises on the brealting up of the family property ;
and, so far as pre-emption is concermed, her obtaining a share on partition
would give her no more right to claim pre-emption in the village than if she had
been sllowed to have possession of & particular share for maintenance without
partition, that is, that she does nob obtain, by reason of getting & share on
partition, such an interestas would support a suit for pre-emption. We do not
goe in the case of a Hindu lady who has obtained & share on partition anjthing
which would give her o right o claim pre-sm pbion, any more than what exigted in
Dils Kuari v. Jagarnath Kuari (3) in which case a Hindu widow had under
the docreo of Court been put in possession of a share in lieun of maintenanee.
Diffieulties might arise if we were to hold that a Hindu widow in right of a share
obtained by ler on partitivn got thereby a right of pyre-emption in the villago,
Cages might arise in which a shave obtained by pre-emption by a Hindu widow,
if she had such & right, might on her death pass awny info the hands of a person
who.was not a co-sharer and under circumstances which would precluda‘ any -
eo-sharer in the village claiming pré-emption. Such a ease might possibly arise
§f the Hindu widow paid the pre-emptive price out of her stridken, which on her
death, would go to her father’s heirs. Wo think it is better for us to follow the
principle which we find in Dile Kuari v. Jagarnadh EKuart (3) which will not
interfere with the very object of the custom of pre-emption, nagmely, the exelusion
of atrangers from the village, rather than to follow the principle affirmed in
Phulmon Rai v. Dani Kuari (1) which was ?“ case in which & lady took by
M L L. R, 1 AlL, 4562, (3) L L. R, 6 AlL, 17.

(2) I, L. B, 15 Clale,, 392, (&) L L. R, 16 Calo., 758,
(5) 9 W. R, 61,
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inhaeritance to her husband, We need not express any opinion s to whether that 1897
case was correctly decided or not, In our opinion the plaintiff here did not ——-
obtain in right of the share she gob on partition any right of pre-emption in B;;:%g"
the village. Wo allow the appesl with costs and dismiss the suit with costs. o,
. A 1d d. Momaw
) . ppeal desree e,

1 In Imam-ud-din v. Surjaiti the following judgment was
delivered y—

Epag, C. J, and BayErsr, J.—This appesl has arisenin a suit for pre-
emption brought on a wajidulerz. The first Court gave a decves, and the
defendants, who were the vendees, have appealed. The facts are simple in so far
as they refer to the point which daecides this ecage. The plaintiff is the widow of
ong Sukh Darshan Singh. Snkh Darshan Siogh and kis brother, Umrao Singh,
ware in the possession of twenty biswas in the village. Oa the death of Sukh
Darshan Singh a dispute arose between Umrao Singh and the present plaintif
as to her rights, and in the end that suit was settled by an agreement of compro-
mise, datad the 19th of Mareh, 1887, entered into hetween the parbies, Under
that agreement the plaintif was allowed the profits of 5 biswas of the property for
her life, but the agreemant spocifically provided that she should have no other
interest in the property and that she should have no power to transfar by way
of mortgaga, or sale, or will, or in any other way, any part of the property.
The Subordinate Judge who tried the case found that the brothers were sepavate
and not joint. Tu our opinion it is immaberial whether Umrao Singh and Sukh
Darshan Singh were joint or separate. The plaintiff’s sole title now iz that
conferred on her by the compromise of the 19th of March, 1887. If appesrs to us
that the effact of that compromise was to limit the inberest of the plaintiff,
whatever it may have been before the compromise, tio the enjoyment of the profits
of the 5 biswas for her life-time without any power of mortgaging or selling or
transferring even her lifo-interest. Under that agreemant the plaintift wis in
the position of a Hindu widow in a joint family who is allowad the profits of &
portfon of the family proparty for her maintenance, that is, so far as any
intevest she took in the property is concerned. The interest which the plaintiff
has under that compront;ise is of a totally diffevent description and far more
limited than the interest which the Hindu widow of a sonless separated husband
would have in his estate on his death. Tn our opinion the plaintiff is not a pro-
prietor in the mah4l within the contemplation of the pre-emption clauss of the

~ wajibulary, The position of Hindn widows, so far s the right of pre.emption
is concerned, has been considered by this Courl in Phuiman Bai v, Dani Kuars
(1), in Dila Buari v. Jagarnoth Ruari (2), and in Second Appeal Nu 958 of .
1888 decided on the 20th of May 1890 [ante p, 327].
‘We hold that the plaintHf in this cise had no pre-emptive right, and we!

allow this nppen.l’and dismiss the sait with costs in all Conrts

aal deoreed,
(1) I R, 1 AL, 4652, (2) L1.B, 6 AlL, 1’? #



