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APPELLATE CIVIL,

Befure Mr. Justice Banerji and Mr. Justice AUî tiunbJ’
NAZAR ALI (PLAiNi’ii'F) «. KBDAR NATH and a t̂oi'HEB (DEEB:sT>Aif’r).

Act ITo. X F  0/1377 (liiiiaH. Limitaiion Acl) Soh. ii, Art. 12, oL to
I'ecoiier property sold in ei'eoution o f  a deoi'ee in exoess o f  toliat was s(tleahlB 
■under the decree—HxecMion o f decree—Limtation.
Article 12, ulaûtf (ij oi‘ fcho second scliecluleio the Iiidiaa LuaiL»itiou Act, IS//, 

•loes not; apply to a, suit to rec'ovc!? property sold oatansibly iu execution of a decrae, 
but tlio sale o£ wliicli Vvas in fuct not authoriaijd Ity tlio deoreo undei.* wliioU the said 
property purported to have beon sold. Lfill Moitra v. Banin Bundari Daljia
(1), Balwant Eao v. MiiJiaimmd Stisain (2), Lulro L:d v, Tks Sii’"
tar// of State for India in Council (3), Dakhinn- Qhurn Ghattô adliij a Bilash 
CJmnder Mo'if |'4)j MaJtotned Sossein v. Pwrundur MaMo (5), and Sadajiopa v. 
Jemma Bha' Ammal (6) rr>fitmdto. Surijaiina v. Bnrtji (7) dissented from.

The fai'triof i;as:i sulii-‘ienrly a.ppL'n)' iVoia liu; jiid̂ nnMit ol 
tlio Court.

JI/\ liofi'a/md Hnsaiu, for tlic appcll:iut.
Air, Itoshan Lai, for the rcfspondeiits.

and Airman, JJ.—Tlic app:;ilaut Nazar Ali awued 
ii 2| bis\vâ i share in a certain zamiudari. Ho mortgaged 2 l-Hswas 
to TikaRam  ̂the respoudout, uii tlio 9th of October, 1878. Oii the 
18 th of-July, 1890, Tika Ram obtained a decree for fch,e sale of the 
2 biswas. He applied for oxe:!iitioa of that doi‘,rO0 by sale of that 
share, and the Court orderod the 2 bi.̂ was share to -be sold. A.s 
the property was a.sicestral property, the Goiii't, iuider saetion 320, 
of the Code of Civil Prow.fdtire, traasforred tlm exeeution of the 
decree to the Calht.jtor. By some ini.̂ t̂ake the Golle.;tor, on the 
20fch of Angustj 1891, sold 2  ̂ biswas instead of the 2 biswas whioli ' 
he had been, ordered to sell. The sale was ctMdlrnied ou the 13tli 
of Novemher, 1S91. On the 3rd of September, 1894, the plaiiitiif
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Oipraj Kishore Datt, iruasii! of Haveli, Bai'eilly, datod the oth Doember 1894.

(1) I. L. R„ 12 Calc. 307. (4) 1. L. E., 18 Oalc. 526,
(2) I. L. E., 15 All. 324. (5) I. L. R , 11 Oalo. 287.
(3) I. L. E„ 11 Calc. 200. (6) T. L. R., 5 Mad. 54

(7) I. L. B., 7 Mad. 258.



instituted tlie prHgeut suit, claimjug possession of a }t biswas share 1597

on the ground that tknt share bad not been sold, and fartlior that
?}ie sale of that share was null and void. Both the. Courts below «*

Kebau
dismissed the suit, applying to it ckose (b) of nrtiele 12 of the Xwh. 
second schedule to Aot .No. XA  ̂of 1877.

The plaintiff has preferred tiiis appeal, aud it Im coateuthid 011 

his behalf that artiolti 12 is not applicabl(3. In our opinion tlie 
appeal must ]>re\̂ ail. Where a sale Is in its inception void it is not- 
necessary for the plaintiff to have that set aside which is iir̂ elf a 
niillity. This view is supported by several rulings, of w'lielt we 
loay cpiote the fi,illowing :—Ham LuU Moitra w Bamco iSundar i 
Dagia (1) .followed by this Court in tlie oase Bahva-ivt B.ao v. 
Muhavi/niad S -m a in ; (2} Lala Moharnk Led v. The Sec r̂e/.m'y 
o f  Sf.ate f o r  Ind ia  in  Council; (8| and Dcokhhia Ghurii Ohattu- 
padhya V. Bilash Gkunder Roy {i). In our opinion artiide 12 
ripplies to case.s in which a s;ile would be binding 011 the plaintiff 
if not sell aside. An illnstraciou of such a ease is afforded by 
Mahomed Jlosseiu v. Furundur-Mahto (5).

In the «ase before ns, if the Colleiitor who sold the half bis-va 
share claimed had no jurisdiction to sell it, the sale of that share 
was ah initio void. The power under which the Collector sold 
the plaintiff̂ s property iu execution of Tika Ram̂ s decree was 
derived from fhe order made by fJie Court to which the application 
for escijution was made, a,nd which transferred the dieerea to the 
Collector under section 320 of the Code of Civil Procedure. Section 
I-’Slfc) authorizes the Collector to sell only the property ordered 
to bo sold, or so much thereof as may be necessaiy. The authority 
of the Collector was therefore confined to the sale of that property 
only which he was ordered by the Court to sell. In this(!ase the 
CJonrt ordered only i\ 2 biswn share to be sold. The Collector 
therefore acted nltra vires  in bringing to sale any share in ex(';oss 
of 2 biswas. Qud the excess the sale was a nullity, and there w-'ts 
no necessity for the plaintiff to seek, to set it aside.

(1) T. L. E., 12 Calc. 307. (3) I, L. R , 11 Ca.le. 200. ,
(2) J. L. E.; 15 All. m .  (4) I. L. E., 18 Calc. 636.
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1897 ■ Tile aiiiiiorities to wtiob we have referred lay down the pi*opo- 
vS'ition that, if tiie Court whicli ordered tlie sale had no jurisdiction 
to do SO; the sale held in pursuance of that order is a nullity. 
Similarly, if the officer who held the sale had no authority to sell the 
propertVj that sale would be equally fi void sale. lu this oase, as 
we liave said, since the CollcDtorhad no jurisdiction to sell any share 
in excess of that which the Court ordered to be sold, the s*ale of the 
share iu question was void aBd not biudiug on the plaintiff. The 
lower iippelhite Court has relied on an unreported judgment of 
this Court (S. A. No. 1138 of 1893̂  decided cn the 16th March, 

It does not appear that in that case the Court Jiad acted 
without jurisdiction, or that the officer who held the sale had gone 
beyond his authority. The case is therefore clearly distinguishable. 
The Court of first instance has referred to a ruling of tlie Madras 
High Court {Bufyawna v. Diwgi) (1). That is, no doubt, a 
rilling which supports the view of the Court below, but we are 
unable to follow it. We observe that it not only differs from 
numerous rulings some of which ha-̂ ’-e been cited above, but from 
one of the same Court {Sadagopa v. J cmm na BhoA Am-mcd)

We allow the appeal, and, setting aside the decree of the Court 
below, remand the case under section 562 of the Code of Civil'Pro
cedure to the Court of first instance with directions to re~admit it 
under its original number in the register and to try it on its meritŝ  

Costs here and hitherto will abide the event.
Appeal decfeecl and cause femanded.

(1) I. L. R., 7 Mad. 258, (2) I. L. B., 5 Mad, 54,


