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APPELLATE CIVIL.

Before Mr. Justice Banerji and Mr. Justice Atkmai® .

NAZAR ALL (Pratverir) o KEDAR NATH AND ANoTHER (DEFENDANT).
et No. XV of 1877 (Tadiva Limitation det) Sch. i, drt. 12, el. (3)—Buit to

mecover praperty sold in exeoution of @ decres in excess of what was saleabla

under the decreg—Euceniion of decree—Limitation. .

Avticle 12, clause (5) of the second schedule to the Tndian Limiluon Act, 1877,
o83 nob upply to & suit to recover propoerty sold ostensibly in evecution of o decree,
but tho sale of which was in fact not authorized by the deares under whish the said
properby purported o have beon sold.  Bam Lwll Moitra v. Bamn Sundari Dalia
(1), Balwant Rao v. Mukamnnad Husain (2), Lele Hobank Ll v. The Sa:v
dary of State for Tndia in Council (3), Delhine Churn Chattopadhyav. Bilush
Chuader Roy (4), Mahomed Hossetn v. Purandur Mabto (5), snd Sedayjopa v.
Jamuia Bha! damal (6) reforvedto, Suryaane v. Durgi (7) dissonbed from.

TrE tactsof this vase sufiloiently appuar from the judgineat of
the Court.

Mp, Kavaint Husedin, for the appellant.

Me, Boshan Lul, for the respondents.

Baxewsr and Arxaiay, JJ.—The appellant Nazar Ali owned
a 2% biswas share in a certain zomindari. He movtgaged 2 biswas
to Tika Ram, the respondent, on the 9th of October, 1878, On the
18th of July, 1890, Tika Ram obtained u de:wee for the sale of the
2 biswas.  He applied for exe:ntion of that decvee by sale of that
share, and the Court avdered the 2 biswas shave to he sold.  As
the property was wncestral property, the Court, wider sestion 320
of the Code of Civil Prowdure, transforred the execeation of {he
decree to the Collesbor. By some mistake the Collestor, on the
20th of August, 1891, sold 2% biswas instead of the 2 biswas which*
he had been ordered to sell.  The sale was contirmed on the 13th
of November, 1591.  On the 3rd of Saptember, 1894, the plaiutitf

# Second Appeal No. 1019 of 1895 from u decree of Maulvi Jafar Husain, Sub-
ordinate Judge of Bareilly, dated the 17th May 1895, confirming a decree of Babu
Girraj Kishore Datt, Munsif of Haveli, Baveilly, dated the 5tk Decomber 1894,

(1) L L. R, 12 Calo. 307. (4) T. Lo R, 18 Cale, 526,
(2) 1. L. R, 15 AIL 324, (5) I L. R, 11 Cale. 287.
(3) I L. R,, 11 Cale. 200, {6) 1. T.. R, 5 Mad, 54.

(7) L L. R, 7 Mad, 258,
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instituted the present sait, claiming possession of » L biswas share
on the ground that that sharve bad not been sold, and further that
the sale of that share was null and void. Both the Courts below
dismissed the suit, applying to it clause (b) of article 12 of the
second schedule to Act No. XV of 1877.

The plaintiff has preferred this appeal, and it is contended on
hig behalt that avticle 12 45 not applicable. In our opinion the
appeal 1ust prevail.  'Where a sale is in its inception void if is not
necessavy for the plaintiff to have that set aside which i iiself a
mllity.  This view Is supported by several ralings, of which we
may quote the following :—Ram Lull Hoitre v. Buse Swadars
Dagia (1) lollowed by this Court in the case Balwant Eao v.
Muhainmad Husain : (2) Lale Mobavel Lal v, The Secrotary
of State for India i Uowncit ; (3} and Dalhine Churn Chatte-
padhya v. Bilush Chuwnder Roy (). Inour opinion ariivle 12
applies to cases in which a sale would be binding on the plaiutiff
it not seb agide. An illustration of such o case is afforded by
Mehomed Hossein v. Purundur Hahto (5). ’

T the case before s, if the Collestor who =old the half bisva
share claimed had no jurisdiction to sell it, the sale of that share
was b nitio void.  The power aunder which the Collector sold
the plaintiff’s property in execcution of Tika Ram’s decree was
derived from the ovder made by the Cowt o which the application
for exesution was made, and which transferred the decree to the
Colleetor under section 320 of the Code of Civil Procedure. Section
A21(e) authorizes the Collector to sell only the property ordered
to be sold, or so much thereot as may be necessaxry. The authority
of the Collestor was therefore confined to the sale of that properiy
only which he was ordered by the Courtto sell. In thiscase the
Court ordered only o 2 biswa share to be sold. The Collefor
therefore acted altre wires in bringing to sale any shave in exvess
of 2 biswas.  Qud the excess the sale was a nullity, and there was
no neeessity for the plaintiff to seek to set it aside.

(1) T. T R, 12 Calo. 307. (3) 1. L. R., 11 Cale. 300, -
@) 1. L. R 15 ANL 924, {4) I.T. R, 18 Clalo, 596,
(5) 1. T R, 11 Cule, 287.
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The anthorities to which we bave referred lay down theé propo-
sition that, if the Court which ordered the sale had no jurisdiction
to do so, the sale held in pursuance of that order is a nullity,
Similarly, if the officer who held the sale had no authority to sell the
property, that sale would be equally & void sale. In this case, as
we have said, since the Collector had no juvisdiction to sell any share
in excess of that which the Court ordered to be sold, the sale of the
share in question was void and not binding on the plaintiff. The
lower appellate Conrt has relied on an woreported judgment of
this Court (S. A. No. 1188 of 1893, decided cn. the 16th March,
1894). Tt does not appear that in that case the Court had acted
without jurisdietion, or that the officer who held the sale had goue
beyond bis anthority. The case is therefove clearly distinguishable.
The Court of fixst instance has referred to a ruling of the Madras
High Court (Swryanna v, Durgi) (1). That is, no doubt,
ruling which supports the view of the Court below, but we ave
unable to follow it. 'We ohserve that it not oumly differs from
numerous rulings some of which have been cited above, but from
one of the same Court (Sedagopa v. Jomune Bhoi Awmel)

2.

We allow the appeal, and, setting aside the decree ot the Court
below, remand the case under section 562 of the Code of Civil Pro- -
cedure to the Counrt of fivst instance with divections to re-admit it
under its original number in the register and to try it on its merits,

Costs here and hitherto will abide the event.

Appecl decreed and couse remanded.

(1) 1 L. B., 7 Mad. 258, (@) L L. R, 5 Mad, 54



