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revenue, was un advance made for such necessary purposes as would
have enabled the Hindu widow fo have made a mortgage of the
auncestral property, which wounld not have been limited to her own
interest, and on behalf of the plaintiff the decision in Bameoomar
Mitter v. Ichamoyi Dasi (1) was relied on. If the decision
in that cwe is good law, the plaintitf would be entitled to
a decrce.  On the other side the decision in Romasami Mudaliar
v. Sellattammal (2, and the decision of this Court in Shiamanand
v. Har Lol (3, have been relied ou.

Tt appears to us that the vase presents no difficulty. The plaintiff,
if he had chosen, coald, before lending hiz money, have obtuined
from the Hinda widow the security of the aucestral preperty by
obtaining & mortgage. He did not choose to demand a mortgage
before advancing his money ; he accepted the personal liability
of the widow. He now seeks to get a decree under which he
can bring to sale the ancestral property in the hands of the
reversioners. Ile seeks a decree which would bind that property.
In other words, he is seeking 2 decree in this suit, there being no
assets of the widow in the hands of the reversioners, which he conld
only have obtained if he had had a valid charge on the ancostral
property. The plain answer to lis suif is that the plaintiff lent
his money ou the personalliability of the widow, a~d, the detendants
reversioners having no asse’s of the widow én their hands, the
plaintiff cannot get a decree against them. We dismiss this appeal
with costs. »

~dppeal dismissed.

B R

CRIMINAL MISCELLANEOUS.

Before Sir Joln Edge, Kt., Chief Justice,
Iy veR MATTER OF TRR PETITION OF LALJI AND oTHERS. *
Criminal Procedure Code, scetion 520—Transfer—Magisirale, powers of—

Fiew of the scene of the sccurrence by a Magistrate trying a eriminal
aase

1% is not only nob objectionable, hnb in many cases highly advisable, that
& Magistrabe trying a criminal case shonld himself inspect the scene of the

(1) L L. R., 6 Cale. 36, (2) 1. T Ro, 4 Mad. 375.
(3) L L. K, 18 All, 471.
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geenrrance in order to undrerstand fully the bearing of the evideace given in
Court. But if he does g0 he should be careful nob fo allew uny one on either
tide to say anything to him which might prejudice his mind one way or the
other.

Trrs was an application under section 53206 of {he Code of
Criminal Procedure for the transfer of  cviminal case hused ehiefly
on the ground that the trring Magistrate had personally inspected
the seene of the ouaitrrence out of which the vase arose, and was said
to have made nquiries relative to the subject ot the complaint from
persons present at the time of the inspection.

The facts of the ense sufficienily appear foom the order of
Bdge, €.

Babu Jogiadeo Nath Chawdheri and Babu Natish Chaadar
Banerji for the applicants.

The Public Prosecutor (Mr. E. Chamier) for the Crown.

Eoce, C.J~This is an application under section 526 of the
Code of Criminal Procedure to transter a case from the Court of
oue Magistrate to the Court of some other Magistrate, 1t ix said in
the application that, after examiuing some of the witnesses for the
prozesution, the Doputy Magistrate, hefore whom the case was,
personally iuspected the gronnd and made inguiries relative to
the subject of the complaint from persons present at the time of
the inspection : also that he expressed a wish that some of the
aceused should compromise the case  In support of the application
the de.ision in Queen-Empress v Manikum (1)and Hwri Kishore
Mitro v, Abdul Balki Miah (2) have been rclied on. The
Magistrate has stated that he did iospoct the place. He has
denied that he made any inquiry from any persons except the
witnesses in their examination.  He has stated that he divested the
patwiri to prepare a plan.

It appears to me that it never vould have beea the intention of
the Legislature that in a criminal cuse, in which the evidence was
conflicting or was difficult to understand by a person not
‘acquainted with the locality, tue Magistrate trying the case should
pot go and see the lowlity for himself, It is lighly couvenicnt

(1) L Lo R, 10 Mud. 263, (2) L L. B, 21 CUsle. 920,
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that he shoull adopt such a conrse, if the evidence is contlicting or
if the guilt or invocence of the party depends npon lowal peculiarities
of situation which cannot be understood except by the Magistrate
seeing the place himself, When a Magistrate goes 10 view a place
for the purpose of understandiug the evidence, he should be careful
snot to allow any one either side to say anything to hita which
might prejudice his mind oue way or the other. Tt would be
practically nupossible in some cases that the Magistrate should be
accompanied by each side.  Take the case of a dacoity witl, let us
Sy gweaty prisoners. It might be ome necessary  for the
Magistrate to see the village in orvder rightly to appreciate the
evidence for the prosecution ov the evidenve for the defence. Tt
surely could not be the lww that the Magistrate should not go
and see the village in order to undervstand the case unless he
was accowmpanied by some one for the Crown and all the twenty
dacoits in fetters, they not heing represcuted by any one. I;l
this particular case it appears to me that the Magisirate acted
wisely. The question was—Had the shrubs been torn up by the
aceused, us sald by the prosceution, or had the\ been destroyed by
the nccumulation of rain, as was said by the defence? It wounld
probubly be diffieult to decide in such a case, for example, whether
six witnesses for the prme(,utlon were to be believed who might say
that the shrubs had been destroyed by the ac cused, or whether six
witnesses for the defence were to be believed who might say that
an accumulation of rain water had destroyed the shrubs. A
Magistrate does not make himself 2 witness by going toa place and
viewing it for the purpose of understanding the évidence, any more
than does a Judge in England who goes to view a place, or do
jurymen who view a place underan order, make himself or themselves
witnesses in the case. It would be seldom that o Magistrate, or a
Judge or jury could come to a correst conclusion on conflicting
evidence if they did not import into the consideration of the
evidence before them, not only common sense, but also common
knowledge of what ordinarily passesin life, In this case I do not
see Lhat the Magistrate hus doue auything improper or anything
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tu suggest to my mind that a fair and impartial teiad will noi he
had before him. It is very possible that the secused may think
that the Magistrate’s mind may have been biassed against their
caze by what he saw on the view. Possibly the view explained to
the Magistrate’s mind on which side the truth was, and the aveused
may be under the impression, rightly or wrongly, that the view
would support the case for the prosecution and show that the ¢nse
tor the defence was utterly improbable. But the ends of justice
are that the truth should be arrived at, and should be arrived at
whether an accused person objects to the fruth being asvertained
or not. I see nothing here to bring this case within s, 526 of the
Code of Criminal Procedure, and I dismiss this application.
Application dismissed,

APPELLATE CRIMINAL.

Before Sir John Edge, Kt., Clief Justice and My, Justice Blair¥
QUEEN-EMPRESS v. NAND KISHORLE,

Aot No. XLV of 1880 (Indian Penal Code), section 218—OQfence~ Pudlic
servand framing un incorrect record to suve himself from legal punish-
ment.

A public servant who dous that whieh, if doue to save another from legal
punishment, would bring the public servant within section 218 of the Indian
Penal Code, has equally commitbud the ofence punishable under secbion 218 if
the persen whom he intends to save from legal punishment is himself. Queen-
Empress v, Gauri Shaskar (1) quoad khoe overruled. Queen Empress v.
Girdhart Lal (2) referred to.

THE facts of this case are as follows :~—

On May 29th, 1896, Nand Kishore, who was a patwéri, was
summoned 83 a witness in a rent case before a Deputy Collector.
He did not bring with him, according to the usual practice in
such eases, his copy of the settlement record. The Deputy Collec-
tor took his reply in respect of thiz omission, and he stated that
he had not brought it because he had come to Court straight from
the ta,hqﬂ where he had' been engaged in some M‘couu’o busmess,

* Criminal Appeal, No 36 of 1897
(1) L L. B, 6 AlL 42, @ L 1. R, 8 Al 658,
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