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The High Court eame fo a different conclusion. They point

out that the Subordinate Judge's explanation is a mere theory —7
without evidence. Their Lordships add that it is against the Izng;fx
evidence of the defendant and his pleader.  Their sase thronghout - Al .,l,fms
has been that the gift was complete on the 5th of March 1885, Both UMar-vn
were examined closely upon the cir:umstances of the endorsement, fonnt
and both asserted an abzolute gift divesting the General of all

interest in the notes.  From beginning to end, neither in pleading

nor in evidence, do they give a hint of the very peculiar, and

very vague, bargain now suggested.  The case actually made has

in the judgment of both Courts broken down. It ishardly right to

invent a new case when the jodgment comes to be delivered.

At all events there is no material evidence excopt such as has been

stated above. In their Tordship’s judgmeat the conduct of the

1806

parties after the endorsement removes every doubt which might
otherwise have affected that transaction, and leaves it certain that
the General remained the true owner of the notes.
Their Lordships will humbly advise Her Majesty to dismiss
this &ppml and affirm the deerce of the High Court.
Appeal dismissed.
Soliitors for the Am}@llant———;\[és& 3. Burrow and Rogers,

- BETTO KL"NW'AR (Arrennaxt) avp KESHO PRASAD MISR (ResroNpENT).

189¢
[On appeal from the High Cow't ab Allahabad ] December
.111’ l\o 1L of 1882 (Indinn Trusls det), seetions 63, 64—~1’)‘usl not established 4k,
—iuil Procedure, section 13—Res judicate nol made out. 1897
’ J February
"X ¢laim made for a share of property by inheritance from a deceased relation 6th,

— ——— ¢

who had been in joint possession of it with the defendant, was met by the defen e
. that the estate hnd been joiutly held for religious and chavitable purposes nuder
a will, the decensed having hiad no beueficial, or heritable, interest.  The defen-
daut alleged that the original owner.of the property had bequeathed tm property
in trust for these purposes.  The claimant alleged & revocation of {he will, and
deufed that there was such o trust.
The judgment of the. High Court, docrecing the claim, observed that; sven
assuming that there had been a trust under the will, recognised by the decersed
a,ud the Lh.fz,udant, the pr opmty wluch hm'l come mto thmr posst-ssxon had been
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by them appropriatul, fram the first, to their owu purposes, and had been so
long held by them adversely to the brust title, that tha defendant could not now
allego that there was no beneficial interest transmissible by inheritance. Upon
$liis the Judicial Committee pointed out that no trustec could have actually
acquired a title, by such an appropriation agaiust the trust. Indian Trusts Act,
1882, sections 63 and 4. They added that, at the same time, the judgment of the
Higlh Court bad come to the right conclusion, for the will, and the trust alleged,
had not been ostablished.

Oue of the contentions upon this appeal was that the pluintiff was cstopped
from denying the existeuce of a trust by there having been a judgment of the
High Court, in a prior snit, bobween the present dofeudant and the widow of the
decersed, that judzment having stated that the trust had hcu: 1ecognised by him
wlo was now defendant.

Held, that this was not within seetion 13, Civil Irocedure, the matter not
having been tried and determined in that suit,

Held, also that another prior judgment, in a suit brought by others inter-
ested in the trust, which judgment found the will to have been revoked, was
admissihle, though not conclusive, evidence against him.

Arresrn from a decree (6th June 1889) of the High Court,
aflirming a decrce {10th December 1887) of the Subordinate Judge
of Benares.

In this suit (24th March 18806) the present respondent sued
Sheodial Tewari, also called Bachcha Tewari, and so named in the
judgment, who died on the 12th June 1895, pending this appeal,
and who was now represeuted by his widow, Bitto Kunwar. A
cosdefendant, Raja Ajit Singh, was a purchaser of some of the
property in suit.  The claim, valued at Rs. 54,000, was that the
plaintitf, on the death of Mitho Xuar, widéw of his cousin Ram
Kishen Misr, liad inherited a half-share of revenue-paying villages
in the Jaunpur, Azamgarh, Ghézipur, and Benares districts, with
houses in Benaxes.  That share had been held by Ram Kishen Misr
at his death and was now in the possession of the defendant Bacheha
AP o e ) . . v
Tewari. The whole had been acquired by Ram Kishen’s maternal
grandfather, Bhawai Prasad Tewari, conjointly with his brother
Devi Prasad Tewari. The brother died before Bhawani, who died
in 1842, leaving no legitimate offspring.

fhc principal question raised on this appeal was whether or
not the share sued for was subject to a trust for religious and
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charitable purposes, under a will made by Bhawani in 1842,
If so subject, there would have been no transmissible right in
Ram Kishen,

The plaintiff made title thus ——Baijaath Misr, father of his first
cousin Ram Kishen Misr, had married a wife, of the Tewari family,
:Sodha Knpar, daunghter of Lachho, sister of Bhawani rasad
Tewari. Ram Kishen Misr wastheir son. Thus Ram Kishen was
on his mother’s side, great nephew of Bhawani,

The relationship is thus shown —

KAULAPAT TEWARE

! I
Debi Prasad Tawari, Bhawarnl Prasad Musammat Lachho,
Rani Kuar and Towart, without daughter.
Dharma Kuar, issue. [
wives. Musammat Sodha

Kunar, daughter,
married to

Baijnath
Misr.
Ramkishen
Misr,
MAYA RAM.
SuEopIN Misk,
- l f b
Buijnath Misr, Madlo Prayag Bhondu Misr.
husband of Misr. Misy, |
Sodha Kuar, = Kesho Prasad
Misr,
Ramkishon . plaintiff.
Misr,

The defendant Dacheha Tewari was the grandson of Hemuath
Tewari, brother to Kanlapat Tewari, father of Bhawani 5 to whom,
‘therefore, Bachvha Tewari was first cousin, once removed.

- After the death of Bhawani, his brother’s, Debi Prasad’s
widows, Rani Iuar and Dharma Kuar, together with his sister’s
grandson, Ram Kishen- Misr, possessed the property, keeping up a
f.mmpie to Mahadeo, and a bhandara, or rest-house for devotees,
both of which Bhawani Prasad lad founded. Disputes h aving
arisen, as to the right to inherit the estate, between those persons
and Bachcha Tewari, an agreement was arvived at, and executed on
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the 4th January 1850, The agreement recited that, on the death of
Bhawani Prasad, his brother’s two widows bad adopted Ram
Kishen, and madc over all the zemindari dozuments to him, and
that, on Dharma Kuar’s death, Rani Kvar had her own and the
name ¢f Ram Kishen eniered, and they were in possession ; that a
dispute had avisen with this appellant, a cousin of Bhawani Pmsad,
and to avold further quarrels they had settled the matter by agree-
ing that Ram Iishen should be the owner of one-half and this
appellant of the other half of all the property ; that the name of
Ram Iishen should continue as the lambardar; and the name of
this appellant shonld he sub.tituted for that of Rani Knar; the
management of the ilaka remaining with Ram Kishen., ¢ ITe
“should manage tho ilaky cither by divert management or by a

* ““lease, and after paying the Government revenue meet the family

“expenses, the bhandara expenses, the expenses of the servants and
¢ others as fixed since the time of the deccased Tewari, our com-
“ mon ansestor.”

This appellant contracted not to transfor his half-share ; alleged
that there had been no mismanagement on the part of Ram Kishen ;
“as the exponses, &e., have been fixed by our ancestor” with
refevence to the produce of the ilakas; in future, too, Ram Kishen
was not to be ealled upoa to render accounts. o ‘ ,

Also the agreement stipulated :—* We further agree that Lala
“ Avadh Lal, who it an old agent appointed by our ancestors,
“shall continue to help us, and manage the estate, as he has been
“ doing since the time of the Tewari Sahib, and we shall manage
“the house and the estate with his s dvico Should there be any
“difference among us, we shall be _gmdcd by the advize of tho
“said Lala, ard shall not disobey him.” 7 o

Ramkishen died on the 22nd QtJ‘mu‘u) 1870 heing at that time
the reco1ded Jount proprictor with Bachcha Tewari. Musmmmat
M mm, hls widow, succeeded for her w idow’s estate to Rmmlushou
share. She died in 1854 On her death Kesho Prasad Mm-
claimed in_ this snit, ax consin of Ramkishen, to he. entitled - ag
reversioner 10 the Talf »]Luu held by lum. '
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The plaint alleged that the will o 1842 had been 1evoked

_Iiv the {eztator ; and that the widews and Ramkishen, who lived

~az a joint family, had obtained proprietary posscssion, keeping up

“the temple, bat taking the surplus income. The plaintiff’s con-

“struetion.df the agreement of 4th of Jamuary 1850 was that Ram
Kishen and Bacheha Tewari were to he the proprictors, holding
posseszion in equal shares.

The written answer of the defondant was to the effest that the
will had not heen revoked, hut had beenasted on. The appointment
of Avadh Lal to he the exeulor was insisfed on, and the rezogni-
tion of his authovity by the agreemaut of the 4th of January 1830,
as eonstituting a recognition of the trust,

The issues raised the principal quesiion, what right had Ram
Kishen possessed ? Was the will revoked ?

At the hearing several records, of which the principal were
the following, were put in evidenee t—

The dezision of a Divizion Brnel was given ow the 27th of Feb-
rnary 1878 as follows:—

% The agreement vesognised the will of Bhawani Prasad Tewari,
“vesled the estates in Ramkishen and Basheha Tewari as trns-
Ctees to carry out the provisions of the will, and seanred to Ram-
“kighen the management of the property, incluling the right to
“yaise the nevessary, funds by zar-i-peshyi (mortgage) ; but there
¢ywas no provision either that the right of management or the right
“of mortgage should devolve on his heirs. Consequently, Muas-
+ammat Mitho Kuar was not competent to charge the estate, and
“thie appellant is entitled to the relief claimed by him,”” and so
illowed the appeal with costs.

A suit was brought in 1880 by the managers of the temple,
founded by Bhawani Prasad Tewari, against Bazhela Tewariand
1 mortgagee from him, to set aside the mortgage.
~ Bacheha Tewari did not appear to defend.

The Judge found that the suit was collusive and that the will
1ad been revoked. A majority of the Judges of the Bench which
sonsidered this case, after a difference of opinion between the
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Judges of a Division Bench on the ease, found that the will had
not bzen proved to have baen in existenze at the death of the-
alleged testator. The particulars fully appear in their Lordships’
Jjrdgment.

In the present suit the Subordinate Judge found that Bachcha
Tewari and Ram Kishen Misr had becn in possession of the estate
left by Bhawani in equal shares,

He was of opinion that the agreement did not recogaise the
will, and did not constitute Ram Kishen 2 trustee. He held that
the plaintiff was not estopped by the dezree of February 27th,
1878, the High Court having in a later suit decided against
the will.

The High Cowrt (Epcg, C,J. and TyrreLL, J.}) on appeal,
affirmed this decision, giving judgment as follows :—

“Itappears to us that, in 1850, when Ram XKishen and the
defendant took this property and executed the deed of the 4th of
January 1850, they were plainly taking the property for their own
purposes, and not for the purposes of the trast, and that they never
had any intention of asting as trustees, or holding the property
otherwise than as adversely to the trusts of the will. The deed of
1850, although it alludes to some expenses which were to be met
as theretofore, was a deed by which those two, as far as they could,
appropriated the trast property to their own private uses.

“There is ample cvidence on this record that those partics never
intended to deal with the property as trust property, and that
they werc from a very early period acting adversely to the trusts
of the will. \Wemay refer to the petition of the present defondant
of Febroary 4th, 1856 (docnment No. 352 on the record), as
an cxample, That was a petition for partition, and there the
present defendant vepresented that he was entitled to a moiety
of the property in his own right, and that Ram Kishen was
entitled to the other moiety. He says, as one ground for his
request to have the property partitioned, that as the mah4l wag
joint there was generally a risk of its being sold by auection or
farmed out. Here we have one of the so-called trustees, asking
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for n partition of the trust property on account of the
inconvenience which arose from its being held jointly with hig co-
trustee. We are of opinion, unless we are bound by the jndgment
of February 27th, 1878, that Ramkishen and the defendant never
held or volunteered to hold in any sense as trustees, and that
in fact their bholding was from the first adverse to the trust
title. Does then the judgment of February 27th, 1878, vonclude
this question? It appears to us, for two reasons, that it does not.
That was o suit in which the present defendant sued Musammat
Mitho and her mortgagees for a declaration that she had no right
to mortgage, and that the mortgages were invalid. Looking at his
plaint and his supplementary statement, we find that he did allege
that the will of 1842 had been executed, and that he did so-set up
that will with the object only of showing that under it Musammat
Mitho had no power to mortgage—a contention which was perfectly
correct, independently of any question of trusteeship. He did
not there raise any question of trust property or trusteeship. He
went on to set up what was, on paper at ledst, the foundation of
his title ; that was the deed of January 4th, 1850. He couvld not
have set up the foundation of his title, the will of 1842, because
his title and his enjoyment were in violation of the terms of that
will.  Apparently, the will was alluded to, either as n matter of
history, or to show that the annuifants under that will had no
“power to assign.  So far as the will was couverned, the defences
of the defendants put the will aside, either as a document which
wae immaterial, or as a will which had bean revoked, That is
the .effect of the pleadings in that suit, so far as is material. The
-Subordinate Judge framed six issues in that suit. The sixth issue,
“which was ¢whether the will made by Bhawani Pragad was in
foree, or whether he revoked the deed in hLis life-time, was the
only issue which appavently referred to the will. That issue does
not suggest any question in relation to trust or trusteeship,
and obviously from his judgment, Rai Bakhtawar Singh, the
then Subordinate Judge, did not consider that any question of
- trusteeship was before him. He looked at the will to” see whether
42 '
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the widows of Bhawani Prasad and Debi Prasad were entitled
or forbidden to transfer. Irom the decree in that suit the present
defendant, Sheo Dial, appealed. There was nothing in his grounds’
of appeal to suggest any question of trust or trusteeship, and
50, as far as we can see, no question of that kind was raised in
the suit nntil the Judges of this Court construed the deed of
1850 as a deed which vested the estate in Ram Kishen and the pre-
sent defendant as trustees to carry out the provisions of the will.
The real question hefore them was whether, under the deed of
1850, Musammat Mitho, as the childless widow of Ram Kishen,
could mortgage the property, or any part of it.  The deed of 1850
certainly does not purport to vest the estate in Ram Kishen and the
now defendant as trustees to carry out the provisions of the will,
nor did it purport on the face of it to recognise the will of 1842.
We are of opinion that the finding as to trusteeship of this
Court in the judgment of February 27th, 1878, was not an issue
which the parties had raised or intended fo raise; that it was not
raised in the Court of first instance, and, if raised at all, was raisad
for the first thne when those learned Judges were delivering their
judgment. Under these ocircumstances, we are of opinion, that
the judgment of HFebruary 27th, 1878, has not concluded this
matter. It is possible that this question of trusteeship was intro-
duced into the judgment owing to the fact that, on January 21st,
1876, one of those Judges had considered that Musammat Mitho
Kuar and the now defendant could not, by the deed of 1850
alone, destroy the trust created by Bhawani Prasad. 'Wo have
been pressed with certain cases, viz. Katama Natchier v. The
Raja of Shivagunga (1); Nand Eumar v. Radha Kuari (2);
and Brammoye Dassee v. Kristo Mohun Mookerjee (3). These
cases would, of course, only apply if the finding of Febrnary
97th, 1878, was a finding upon a matier in issue in that suit.
The cases to which we have been referred were all prior to
the passing of the Specific Relief Act of 1877, and section 43 of

that Act is the second ground on which we hold that the finding

(1) 9 Moo. T, A., 543. (2) L L. R, 1 AlL, 289.
(8) L L. R, 2 Cale,, 222,
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of the 27th Iehruary 1878 is not binding as between the parties
here. We have said that the plaintiff here does not claim through
Muosammat Mitho at all. He claims through her husband an
estate which, he says, he became entitled to on her death. We
have not thought it necessary, and indeed the points were not
argned at any length hefore us, to consider whether the alleged will
of 1842 ever was revoked, The majority of a Fall Bench of this
Conrt has found against it, and the defendant himself executed a
mortgage, which was in issue in another snit, and in which he
allrged it was waste-paper.  We dismiss the appeal with costs.”

On this appeal, preferred by Bachcha Tewari and continued by
his widow,

My, C. W. Arathoon, for the appellant, argued that there was
error in the decisions below, and that it should have bheen decided
that Ram Kishea Misr and Bacheha Tewari were not competent, if
even they had ever intended—a fuct which was wrongly found
below—to appropriate the propersy and bring the trust to an end.

The agreemeut of 1850, on its true coustruction, recognised that the.

property had been rendered subject to a trust, and on their taking
possession they had become bound by the requirements of that
trast.  Moreover, the appellant could rely upon the decision of the
27th of February 1878, as well as on an earlier judgment, that the
will was in operation, and that the property was subject to the
trust. The judgment of the High Court in 1878 constituted the
matter to be res judicate. The decision, which was adverse to
the appellant, at which a majority of the Judges of the Bench had
arrived in 1885 was passed in a suit which the Subordinate Judge
had found to be collusive, and upon which the present appellant’s
hnsband had not appeared to defend. The Jatter decision was in
no way binding upon the appellant. It was, further, a strong point
in favour of the existence of the trust that there was no evidence of
the vevouation, ov the alleged destruction of it, by the testator him-
“self. It had been set up by Ram Kishen, as well as others, and the
evidence went far to show that some at least of its provisions had

been carried out.
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The respondent did not appear. On a subsequent day, Feb-
yusry Gth, their Lordships’ judgment was delivered by Sim R.
Covem :—

The present appellant is the widow and heir and legal
representative of Sheo Dial alizs Bachcha Tewari, the original
appellang.  On the 24th of March 1836 the respondent brought
a suit against him and Raja Ajit Singh, a purchaser from him, to
recover possession of property, consisting of houses and lands in
the districts of Benares, Jaunpur, Azamgarh, and Ghdzipur, of
which he was in possession. The respondent in his plaint alleges
that on the death of Bhawani Prasad Tewari, the owner of the
property in suit, who died in November 1842 without issue, Rani
Kuar and Dharma Knar, the widows of his deceased brother,
Debi Prasad Tewari, and Ram Kishen Misr, the son of the niece
of Bhawani, who lived in commensality with him, obtained
proprietary possession of the property left by him. They per-
formed the services and managed the affairs of a temple which had
been built by him, and of a bhandara attached to it, and after,
payment of the expenses of these institutions enjoyed the rest of the
income of the property., Somec time afterwards, a dispuie arose
between them and the appellant as to the rigit of heirship to the
deceased ; the dispute was settled by an agreement, dated the 4th of
January 1850, to the effect that Ram Kishen and the appetlant should
be the proprietors and should hold possession® in equal shares,
Ram Kishen was accordingly in joint proprietary possession and
enjoyment with the appellant during his life. He died on the
22nd of January 1870 without issue, and his widow, Mitho Kuar,
sneceeded to the possession of the property as his heir. She died on
the 26th of September 1884, and on her death the respondent was
the lawful heir to the estate of Ram Kishen. In 1875, in a suit
brought by Mitho Kuar against the appellant for half of the
profits of one of the manzas, the appellant set up a will, dated the
Tth of August 1842, made by Bhawani, but toru up in his lifetime,

and not in existence at the time of his death. The case of
Bachcha Tewari in Lis written statement, so far asit is now waterial,



vor. XixX.] ALLAMABAD SERIES. 957

is that, by the will Bhawani appointed onc Avadh T.ial to be his
executor and entrusted him with the whole estate for charitable
and religious purposes, and fixed salaries for the support of hisheirs ;
that Bhawani never tore up or destroved the will ; and that Rani
Kuar and Dharma Kuar and Ram Kishen always admitted its
existence and validity.

Tt was not disputed hefore their lordships that the respondent is
the hei? of Ram Kishen.  Of the issues settled by the Subordinate
Judge, only two are now material: (4) “ Of what right had
Ram Kishen Misr been in possession 2 and (5) “ Did Bhawani
Prasad Tewari revoke the will whisch he had made during
lifetime, and was it acted upon after his death ™ A\ copy of a will
of Bhawani, dated the 27th of August 1842, and registered on the
30th of that month, was filed in the suit. Baawani having died in
November 1842, the only evidence upon these issues was docu-
mentary.

It appears in the judgment of the Subordinate Judge that it was
contended before him on behalt of the defendauts that the agreement
of thé 4th of January 1850 recognised the will and coastituted
Ram Kishen a trustee of the property for certain trusts created by
the will, and that the respondent was estopped by a decision of a
Division Bench of the High Court dated the 27th of February 1878
from averring that the property was Ram Kishen’s own. ‘This
decision wals in a sult by Bachcha Tewari against Mitbo Xuar and
three others (two of them mortgagees and the third a purchaser
at a sale in execution) to have a mortgnge of the property
made by her declared invalid, and a sale in execution of a decies
thereon cancelled.  From the judgment of the Subordinate Judge
in the suit Bachcha Tewari appears to have alleged that, under the
agreement of January 1850, Ram Kishen was declared proprietor
of one-half of the property and he of the other half, the estate
being kept joint, and that Mitho Kuar, exceeding her power,

‘had mortgaged the property contrary to the will of the ancestor

and the interest of the plaintiff, The 6th issue in the suit wag :—
“ Whether the will made by Bhawaui Prasad was enforeed or
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“whether he revoked the deed in his lifetime ?” The Judge did not
decide this issue, saying that as Ramkishen trausferred half of the
share to Bachcha Tewari and he had made certain transfers to Babu
Balgobind, he had no right to say that under the will ths heir of
Ram Kishen had no power to transfer. A decree was made in
favonr of Bachcha Tewari for a half share only of the house and
villages in dispute. He appealed to the High Court, which
decreed the appeal on the ground that the agreement recognised
that the will of Bhawani Prasad Tewari vested the estates in
Ram Kishen and Bachcha Tewari as trustees to earry out the
provisions of the will, and secured to Ram Kishen the management
of the property, including the right to raise the necessary funds
by mortgage, and consequently *hat Mitho Kuar was not
cowpetent to charge the estate. The question whether the agree-
ment had this effect had not been raised either in the Lower
Court or in the grounds of appeal, and there was no issue upon it.

_ This statement is therefore not within section 13 of the Code of

Livil Procedure. .

The parties to the agreement, Rani Kuar, Ram Kishen, and
Bachehs Tewari are deseribed in it as heivs of Bhawaui, and it
purports to be made upon a dispute in respect to the property
owing to the claim of Bachcha Tewari as cousin of Debi Prasad
Tewari, the hushand of Rani Kuar and in dircet lineal descent
with liim, and to avoid thie property being wasted by litigation,
It contains no reference to any will of Bhawani or to any trusts
under such a will. The property is to be held by Ram Kishen
and Bachcha Tewari in equal shares, but is to remain joint, and the
provisions are naturally such ag would be made in that case. Their
Lordships are of opinion that the agreement does not recognise
any trust, .

There is another suit which has a very material bearing upon
the question in this case. In 1880 a suit was instituted by two
persons, who are described in the plaint as managers of the
Chetr Bhandara of the late Bhawani Prasad Tewari, against’
Balgobind Das and Bachcha Tewari, which is described in the
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judgment of the Judge of Jaunpur asu claim for & declaration
of right by removal of unlawful possession of debts by annulment
of a miscellaneons order of the Subordinate Judge. It appears
that on the 4th of September 1877 Bacheha Tewari had made a
mortgage of the property now in dispute to Balgobind who had
obtained a desree upun it, and had the property put np for sale
in exeention of the decree. The 1st and 2nd of the issues in
that suit were—“ (1} Was the property in suit bequeathed for
“public vharitable purposes? (2) Was the will revoked by the
“testator in his lifetime?” Upoun these the Judge found that
the estate was mot bequeathed for charifable purposes and that
the will was revoked. The plaintiffs appealed to the High Conrt
at Allahabad and the Divisional Bench of two Judges by whom
the appeal was first heard differing in opinion, it was heard
by a Full Bench consisting of the Chief Justice and four Judges,
the majority of whom affirmed the judgment of the Lower Court
and dismigsed the appeal. This decision is not conclusive against
‘Bachcha Tewari, as the suit was not hetween the same parties as the
present suit, but their Lordships agree with the Subordinate Judge
that it was admissible as evidence against him.

The Subordinate Judge with this evidence before him having
found on the 4th and 5th issuesin the present suit that Ram Kishen
""bad been in possession as proprietor by virtue of the agreement of
1850 and that the will of Bhawani was revoked by him in his
lifetime made a dectee for the plaintiff. The respondent and the
defendant Bachcha Tewari appealed to the High Court. They
dismissed the appeal. Their Lordships upon the evidence which
has been referred to agree in that result as if Bhawani left no will,
the property was nbt proved to be subject to any trust. Bust they
feel called upon to make some observations upon the judgment of
the High Court, in order that it may not be thought that they
agree in the reasons given by the learned Judges. The Sub-
ordinate Judge having found that the will was revoked by
Bhawani, the issue whether if was revoked was the first that should
have heen decided as 1t went to the root of the defence. Instead
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of deciding this issue the learned Judges hegin by saying:  Assum-
“ing without deciding the guestion that that will was really made
“gnd was not revoked, Bhawanl Prasad by it bequeatbed certain
#annuities and created trusts for religious and charitable purposes
“and devoted property to those purpeses,” and, after stating some
facts not now material, they say it had been contended on behalf
of the appellant that Ram Ilishen and he took the property in
question, that it was trust property, and having taken with- notice
and without having given any consideration for it to the trustee or-
to any person entitled to deal with it, they must be held fo have
voluntarily taken upon themselves the trust created by the will of
1842, and that the question of trusteeship was concluded by the
judgment of 27th February 1878. Then they say: “It appears
(o ws that in 1850 when Ran Kishen and the defendant took this
“property and executed the deed of 4th January 1850, they were
“plainly taking the property for their own purposes and not for
“the purposes of the trust, and that they never had any intention -
“of acting as trustees or holding the property otherwise than as
“adversely to the trosts of the will. The deed of 1850, although
“it alludes to some expenses which were to be met as therctofore,
“was o deed by which those two gentlemen so far as they could
“approprinted the trust property to their own private uses. There
“is ample evidence on this record that those parties never intended
“to deal with the property as trust property, and that they
“weye from a very early period acting adverselv to the trustg -
“of the will” Further on they say: “We are of opinion
“unless we are hound by the judgment of February 27th, 1878,
“that Ram Kishen and the defendant never lLeld or volunteered
“to hold in any sense as trustecs, and that in fact their holdir}g
“was from the first adverse to the trust title” They then
proceed to consider that judgment and decide that they were not
bound by it. Their Tordships are of the same opinion upon this
question, ,

A judgment of the High Conrt of the 21st January 1876 was
velied upon in the present appeal for the appellant, Tt does not
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appear to have been considered by either of the Lower Courts, and
clearly does not decide the question whether there was a trust.

The learned Judges of the High Court appear to their
Liordships to have been of opinjon that assuming that there was
will, and it was not revoked, Bachcha Tewari and Ran Kishen eould
appropriate the trust property to their own private uses, and that they
did so and held adversely to the trust title and themselves acquired
a title. At the end of their judgment they say: ¢ We have not
“ thought it necessary and indeed the points were not argued at any
“length before us to consider whether the alleged will of 1842
# ¢ver was revoked.””  Their Lordships can only understand their
thinking thus by sapposing they were of opinion that although
there might be a trust, Bachcha Tewari and Ram Kishen might
acquirc a  title by having possession of the property and
appropriating it to their own use.  Lhe learned Judges appear not
to have had in their minds the statement of the law in sections 63
aidd B4 of the Indian Trusts Aet, 1382, They have refrained
from considering the fundamental question in the case, whether there
was a trust, but having, though by an erroneous process, arrived
at the right conelusion and dismissed the appeal before them, their
Lordships will humbly advise Her Majesty to affirm their decree
and to dismiss this appeal.

dppeal dismissed.
Solicitors for the appellant~—Messrs. 7. L. Wilson & Co.

Before Sir John Bdge, Kt., Chief Justice,
IX THE MATTER OF THE PETITION oF GUDAR SINGH.*
Oriminal Procedure Code, sections 110, 117 ~Secusity for good behavivur-—
. Transfer—Criminal Procedure Code, scction 526,

Where & Nlagisti'nte instituting proceediugs against a person under section
110 of the Code of Uriminal Procedure hag “acted * within the moeaning of section
117 of tha Code, no order can be made enbsequently under section 526 of the Code
transferring tho case from his Court, ’
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