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^Before Sir John JEdge, KL, C7iief Justice, Mr. Justice Blair and Mr. Justice ‘
B'wrkiit.

QUEEN-EMPRESS v. MATA PRASAD ANi> otheks.
Criminal Procedure Code, seotio7is,52Q, 1^2—Transfer o j  Criminal case hj the 

J£igh Court to the Court o f  a Disiricf Magistrate—Inter])reiation o f  
order—Frattiee.

When a ei-iininal case is trausferi'cd by an ordoi’ of the Higli Coiirfc from a 
Court Buborclinato to a District Magistrate to the Co\trfc of a District Î Iagisfcrate, 
if it is intended that the District Magistrate shall have power to traniifor the case 
to a Subordinate Court, that iatenfciou will be esjfressed in the ortlar of the High 
CouTfc. If no sudi intention is ojcprassud, it will he tinclorstood that, in the caso 
of a transfer from a Court subordinate to a District Magistrate to a District 
Magistrate’s Cô r̂t, that District Magistrate’s Court is expected to try the ease 
itself; but, when the transfer is from the Court of one District Magistrate to the 
Court of another District Magistrate, it will ho understood thatj unless the 
contrary ig directly expressed, the Magistrate of the Gowt to which the transfer 
is made Im  jiower and jurisdiction to apply section 193 of the Code of Criminal 
Procedure and to transfer the case to the Court of any Magistrate subordinate 
to him who may bo competent to try it.

Proseoiitioiis wore iustitutocl agaiusfe Mata Prasad aucl others 
in tlie Court o f a Magistrate snborcliiiate in tlie Distriot Magis­
trate o f Mirzapur. On application to the High Court these cases
werê  l>y orck'r of J.̂  tXMnsferrecl to the Court o f the District
Slagistrate o f Allaliabad. Tliat order o f  transfer was worded in 
a general manner, and contained no direction that the District 
Magistrate shonld*himself trj" the cases so trausferred. The Dis­
trict Magistrate o f  Allahabad being nnablej o viag to press o f 'work_, 
to try the said cases himself, made them over, under the provisions o f 
section 192 o f the Code o f  Criminal Procedure, to the Joint Magis­
trate. There being some doubt under the oironmstanr'es whether it 
was intended that the District Magistrate of Allahabad should try 
the cases transferred to him himself, or whether he had power to a2t 
under section 192 o f  the Code of Criminal Procedure, an application 
was made by the Pid^lie Prosecutor for an order transferring 
the said cases specifically to the Covu't o f  the Joint Magistrate 
o f  Allahabad. This application being laid before a Bench £lie 
following orders were passed thereon •
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jgc)7 Tlie Public Prosecutor (Mr. E. Gliamier) in su|3port o f tlie
application.

EiiPBEss Edg-e, G. J.— This is au fipplicatiou for the transfer o f certain
Mata cases pending in the Court o f the District Magistrate o f Allahabad

Peasad. a Court subordinate to him. The cases, in question were transferred 
bv the order of this Court from an Assistant Magistrate subordinate 
to the District Magistrate o f Mirzapur to the Court o f  the District 
Magistrate o f Allahabad -without any further direction being given 
ill the order. Personally, I have always understood that, when the 
High Court made an order o f  transfer in a criminal case to the 
Court of a District Magistrate, it gives by that order full power to 
the Court o f the District Magistrate to which the transfer was made 
to exercise tlie same jurisdiction precisely as the Magistrate o f that 
Court could have exercised if the case had been instituted in his 
Court unless the contrary was expressed in the order o f this 
Court. Cases may arise in which it is desirable that the case should 
be tried by the Magistrate of the District and not by a subordinate. 
In those cases, o f  course, i f  the Higli Court directs that the case is 
to be tried in the Court o f the District Magistrate, the District 
Magistrate must try the case and cannot transfer it, Those cases 
axe of rare occurrence, and it appears to me that it is highly 
undesirable tc limit the discretion of the District Magistrate in the 
distribution of the work in his district, whether originally instituted 
in his district or transferred to his Court. The District Magistrate 
must kuow better than the High Court can what Magistrates o f 
competent jurisdiction are most available for inquiry into any 
particular case. Speaking personally, I  should have had no doubt 
that the District Magistrate of Allahabad was competent to make 
the order of transfer which ho made in this case. When ho took 
seizin of the case, it appears to me that the same power and juris­
diction devolved on him which ho should have had if the case had 
been originally instituted in his Court and he had taken cognizance 
o f it. Part of that power would have been to order the transfer of 
the case to any competent Court subordinate to his Court. It has 
been my practice, since I  sat in this Court first, to include in my
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order words expressing that the Bistriot Magistrate, unless I  iggy
otherwise intended, has power to transfer the case transferred to his —----------. Quesst-
Court to any Court subordinate to him that was competent. I f  I  Embeess

happened not to put those words in, I did not intend to limit what mI’ta
I  conceive to be the pOAvers o f the District Magistrate to whose rEisAi>. 
Court I transferred the case. But, when I made an order intending 
that on the transfer the case should be tried in a particular Court 
and not transferred, I have specially expressed in my order that 
the case should be tried by the parfcionlar Court to wluoh I was 
transferring’ it. Plowever, as there may be a difference of opinion 
on the question as to the meaning of an order drawn up ns this 
order was in a case in which the transfer is from a Court subordi­
nate to a District Magistrate to a Distri(;t Magistrate’s Court, the 
practice which we are prepared to follow in future will be that in. 
such easesj if we intend that the District Magistrate should have 
pow'er to transfer the case to a subordinate Court, that intention will 
be expressed in our order. I f  no such intention is expressed, it 
will be understood that, in tlie case of a transfer from a Court 
subordinate to a District Magistrate to a District Magistrate’s 
Court, that District Magistrate's Court is expeoted to try the case 
itself; but, when the transfer is from the Court o f  one District 
Magistrate to the Court of another District Magistrate, it will be 
understood that, unless the contrary is directly expressed, the 
Magistrate o f the Court to wliich the transfer is made has power 
and jurisdiction to apply section 192 of the Code o f Criminal 
Procedure and to transfer the case to the Court o f any Magistrate 
subordinate to him who may be competent to try it.

In the present case, as there has been a misunderstanding of 
the nature of the order, and to avoid any question in future as to 
the jurisdiction, wo order notice to go to the respondents to show 
cause why the cases against them should not be transferred from 
the Court o f the District Magistrate to the Court o f Mr. Dupernex, 
the Joint Magistrate of Allahabad, and to his successor in t>hat 
Court in case Mr. Dupernex ceases to be Joint Magistrate o f 
Allahabad;
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Q uebk -
13mpbes3fl.

Mata
‘B s a s a d .

1897 BlaiEj J.— I  assent to the order that uoticc go. Tlie order for 
transfer was couched by me in the mofct general terms under the 
impression, which T still entertain; that an order so expressed 
transferred the ease to the full and unlimited jurisdiction of tlio 
District Magistrate to whose Court it was -iransferred. jSiOtbing 
w’lis placed before me at the hoaring of the oajse which would have 
led me to make a transfer o f a mo:e speaial and limited kind. But 
I  think it  of the highest impori..ince that the practice o f  the Court 
iu these matters should bo uniform. I  iliink tlie suggestion o f the 
Chief Justice as.to the eourso to be followed in future will save 
doubt and ditficnltj hereafter. I assent to tlie order proposed.

B urk itt, J.— I am of 0])inion tiiat this application is quite 
unnecessary, but nevertheless I do not dissent from the order 
proposed, and to sccure uniforiu^ty o f iiructice in the Court I  am 
willing in future to adopt the procedure suggested by the learned 
Chief Justice, though I  confess I  am unable to appreciate fully the 
distinction sought to be drawn between a case jrending on the file 
o f a District Magistrate and one on the file of a Subordinate 
Magistrate in the matter o f  transfer to another district. I would 
add that, both as a Judge of tliis Court and formerly as a District' 
Magistrate, I  was always under the impression, and acted upon 
that im{3ressiou, that when a criminal caso was transferred by tlie 
High Court from any Court in one district to another district that 
transfer in no way lin.ited the jurisdiction o f thfl District Magis­
trate to whom the case w’as transferred to act under the provisions 
o f section 192 o f the Code of Criminal Procedure. That opinion 
I  still entertain, but, as I have already said, I am willing in future 
to adopt the practice suggested by the learned Chief Justice.

By the CourvT.—Notice will go to tlie respondents- in tlie 
manner indicated.

[On return of the notice, no cause being shown, an order was 
made o:i the 9th of February 1807, transferring the cases in ques­
tion to the Court of the Joint Magistrate o f  Allahabad.]


