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and issued by this Committee oun the 24th March was meant to
reach the respondents It had not reached them. They, theve-
fore, might have supposed that the date of the liearing was not
vet, and had uetbeen fixed. The real ground of this application
was that, this case having been heard ec parte, there was evidence
that the vespondents did wob receive, as it was meant that they
should reeeive, intimation of the day of the hearing. From the
issue of the order to appear on the 22ud March, and the confirm-
atory order following it, there waz ground for assuming that notice
was intended to be given.

My, Herbert Clowell, for the objectors, was not heard.

Their Lovdships intimated that, in their opinion, the petitioners
had sufficient notice  No tormal notice was required by the
rules of the*High Court of the transmission of the appeal.  The
petition was dismissed with costs.

Solicitor for the petitioners: Mv. & M. Twrnbull,

Solicitors fur the ohjectors : Messrs, Ronken Ford, Ford, and
Chester.

APPELLATE CIVIL.

Before My, Justice Blatr and v Justice Banerji,
PHUYL CHAND (Derexpart) oo AKBAR Y4AR KHAN AND ANOTHER
(PLAINTIFFS ).
Muhammaedan lwd—~Wag f—Ilusary dedicalion—~Fat br cesemony ~ Custom
© us a guide (o interpreling the falintion af « wanif.

In determining whether a dispasition of property made by a Molommadan is
or is not & valid weqf the intention of the wegi £ may o interpreted by reference to
cugtom prevailing at the tima the wagf was mad:; and, if there is found ta be a
substantial dedieation of the property dealt with to chariwble uses, that dedication
will constitute o valld wagf. Makomed Absenulla Chowdlry v. dmurchand

Kundw (1) and dbul Fale Mahomed Ishai v, Russomey Dhur Chswdhry {3)
referved to, '

* d¥acond Appeal, No 823 of 1833, fram a deeraa of AMaulvi Jafir Husain,
Saborlinate Judgs of Rareilly, dated the 2nd My 1823, reversing a decree of
Bibu Girraj Kishore Dat, Munsif, Haveli, Bureily, dated tho 22nd September
1892,

1) I. L. R., 17 Calo,, 498, {g) L. R., 2214, 76.
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THIS was a suit for a declaration that certain property which
the father of the plaintiffs had mortgaged 1o the defendant, and for
the sale of which the defendant had obtained a decree, was woqf
property. The plaintiffs alleged that their ancestor, Basharat
Khan, had dedicated the property in suit for the performauce of
certain ceremonies known as fateha and kadam sharif.

The defendants pleaded, tnfer alis, that the dedication of the
property for the purposes alleged was an illusory dedication, inas-
munch as the ceremonics in quaestion involved no substantial
expenditure, and that the so-called wagqf was merely 4 pretext for
an atfempt to prevent the property from being alienated.

The Court of first instance (Munsif of Bareilly) found as to the
principal issue in the case that the proportion of the income of the
so-called endowed villages which would be expended on the core-
monies of fateha and kadam skarif was very small compared with
the total income, and that the descendants of Basharat Khan had
up to the predeat never ireated the property as endowed property,
and jt dismissed the plaintiffs’ suit.

The plaintiffs appealed, und the lower appellate Couri (Subordi-
nate Judge of Bareilly), finding that the document relied upon by
the plaintiffs did operate to create a valid waqf, deereed the appeal
and the plaintiffs’ suit.

The defendant vendee appealed to the HMHigh Court, and,
ou the appeal coming on for bearing on the 18h of November
1895, certuin issues, which are stated in the judgment of the
Court, were referred uunder section 566 of the Code of Civil
Procedure, :

Mr. Amar-ud-din, for the appellant.

Mr. Abdul Magid, for the respondents.

Bram and, BAxgrsy, JJ.—In this sccond appeal the Court
below has returned findings in answer to the questions put by us
in a remand order framed under section 566 of the Code of Cjvil
Procedure. The first question we asked was :—

What was the income of the whole property dealt’ with by

asharat Khan in the deed of 1781 at the date of the document
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The finding in reply is :—That the income of the whole property
averaged rupees 850 per annnm at the date of the disposition.

The second was :—What was the amount of expenditure required
for the expenses connected with the fuleha, also those connected
with the kadam sharif, having regard to the meaus and position
in life of the maker of that deed ?

The finding on that point is :—That such expenditure wonld
amount to rupees 500 per annum.

The third and fourth issues are as fUHOWH —

Does the eeremony of the faleha involve necessarily and essen-
tially any distribution of alms and kindred chavity among the poor ?
Do the ceremonies and expenses connected with the Ludum sharif
necessarily and essentially involve the distribution of alms or
kindred charity among the poor?

The finding ts that ¢ under the Muhammadan ecclesiastieal law
it is not binding to distribute alms or to make any kindred charity
in conuection with fatehe and kadam sharif ; but, according to
the custom which prevails in the country, the distribution of sweet-
‘meats and other eatables to the poor and other visitors has become
an integral part of the ceremony connected with futeha. The ztarat
of kadam sharif when held alone by itself does not necessarily
involve the distribution of alms or kindred charity.”

On these findings we are asked by Mr. Amir-ud-din to
decree this appeal. He coutends that the document which we have
to coustrue mnst be interpreted by express Muohammadan law.
e alleges correctly that the contention between himself and M.
Abdul Majid for the respondent was conducted on this hasis, and
the memorandum of appeal put forward one basis, and one only,
that on the plain construction of the documens the case set up was
that, under the Muhammadan law, the fateha and kadam sharif
both necessarily involved charitable expenditure. Mr, Amir-ud-
dim asked us on this ground to decline to bring to bear on the
interpretation of the document any finding of custom.

He suggests also, and in this respect wo are unable-io follow
him, that the finding of custom by the lower Court does not extend
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to the period at which the alleged wagf was made. That we have
a right to interpret the intention of w wagif by reference to the
custom prevailing at the time when the wagf wa: made we have
no doubt.  We have the express authority of the Privy Couneil in
the eaze of Mahomed Ahsanulla Chowdhry v, dmarchand Kundi
(1) for using such custom to diseover the inlention of w grantor,
Theiv Lordships say —* If indeed it were shown that the custom-
ary uses were of such magnitude as to exhaust the ineome, or to
absorb the bulk of it, such a civcumstance wonld bave its weight
in ascertaining the intention of the gravtor.”” We have the same
case, which was also referred to in Abwl Fate dluhomed Ishak v.
Russomoy Dl Chowdhry (2), as an anthority for the proposition
that, according to Mul:ammadan law, no pift is good asa wugf
unless there is @ subsfantial dedication of the property to charitable
uges at some period of time; and that pronouncement must he taken
as an authority for the converse proposition, that, when there is a
substantial dedication of the property fo charitable uses, the
document making such dedication is a good wagf. We have
findings as to the experditure upon charitable uses to the effect
that something like rupecs 500 wnnually is spent apon them, and
we have the finding as to custom by the light of which we can
reasonably conclnde that the grantor intended the income of his
property to be spent in ageordance with what is found to be
the custom.

We hold, therefore, that the dovument prov?ding a substantial
and not illusory expenditure out of the settled property is # good
waqf according to the doutrine of Muliwmmadan law. We dismiss
the sppeal with costs. -

- Appeal dismissed.
(1) L L. R, 17 Caule., 498, at p. 511, @) L. E,22 L A, ¥6.



