
We allow this appeal with costs, and; setting aside the order iggg 
iinclei’ appeal, we dismiss the application of Chiinni Lai with RAjA BiK™ 
costs. This decision will not preclude Chiinni Lai from availing S i k g h j i  

himself o f such rights as he may have under the Code of Civil Chuitni L a i ,. 

Procedure.
Appeal decreed.
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PRIVY COUNCIL,
-------------  No'aetnler

LALTA PRASAD .and others ( PETmownRS) «, SHEIKH AZIZ-UD-DIN and 
OTHERS ( O b je c t o r s ) .

On petition from tlie High Courfc at Allahabad.
Alleged want o f notice to respondent—Appeal Jteard ex faTte— 'Praaiice,
Thbeb is no rule, fimong' tliose made by the Higla Covii'b uuder the authority 

of law, that the respondent in an appeal to tlio Qneon in Council shall receive 
formal Doticc of the l;ransmissiou of the record of the appeal, of the pendeacy 
^'hereof he has had notice.

The mere allegation that tho respondents in thia appeal ha.d, in consequen.ce 
of their having had no express notice that tho iippeal had been set down for 
hearing, allowed the hearing of the appeal to take place ex <parte was not 
considered sufficient to entitle them to a ra-hearing thereof.

T h is  ŵ as a petition filed on the 28th May 1896 for the re­
hearing o f an appeal heard by the Judical Committee in 1895, 
according to whose opinion by order iu Council, (5tli August 
1895) the appeal was allowed, the decree of the High Court (1st 
March 1891)-was ^Feversed, and it ŷas directed that judgment for 
the appellants should be entered.

The petition alleged that the hearing had been ex parte ; 
that no notice had been received by the respondents, or their 
agents, o f  the transmission o f the record to the office of the 
Privy Council; and that no notice had been given to them 
that the appeal had been set down for Jiearing, of which they first 
heard on the 29tli August 1895. Had the}' known beforehand, 
they would have appeared in support o f the High Court’s 
judgment.

2 1 .

Tresent .■—ho's.DS Watsott, HoBTtotrsB, and Mohbis and Sib R. OotroH.
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2896 Mr. Sydney Hastings, for the petitioners, relied on affidavits,
T IT tI—  ainrnicd and attested at Bai'oillj oa the ISth December 1895, by
PiusAD two brothers; rospondor.ts in tho appeal. They ctated that tlie

K0ti.;c wbich tlicj iifirl of the appeal having gone to England
Azra-ua- through u rc])Ovt of it iu an Indian newspaper ])iiblished

on August 2 '̂ l ;, iSOo. T.iov kiunr that !he iippoal was peudiugj 
and were not, ;ii'(ordi;ig lo tlie rules, Giititled to have every step 
forninlly j:oiificd to them. But, as tlic fuels werC;, an order was 
made by the Jiidi:i:il Coniniittco calling on the respoadeuts to 
appear on tho 22r.d Maivh 1895. and, afierwardsj a. confirnautory 
order v\ais issued; but neither o f  those orders readied tbe 
respondents.

The case of MLisswinat Ranee Sibrnomoyee \\ Shooshee 
Mokim Bwrmonia (1) was diatingaishable; that was a case o f  
negligence of the party not. appearing. ITeiis, the respondents, 
according to the affidavits, would, liav(5 uppeai'ed had they known 
that the hearing was coming on. It was submitted that tlie
appellant should have given notice to the respondent.

[Their Lordships referred to the rules in fortje in the High 
Court made under the Code o f Civil Prociedure. They also heard 
a statement in Court, from the Deputy Registrar, to the effect that 
the letters scat from England^ aoknowledgiug the tTansmission*of 
the records  ̂ contained intimatiou that the appellants should 
proceed with tho appeal within six iuonths, and that the practice 
was for the Begistrar of the High Court; to let the. parties know 
this. In  every ease' there was a period, more or less long, during 
which the record was being prepared, and with this preparation 
the Registrar of the High Court conld not go on without the parties 
on both sides, or their representatives, being informed with a view 
to their presence. The vakils, on either side, in the High Court, 
could inspect the record.]

Coiuisel for tho petitioners continued. It was no part o f  tho 
csteo that the parties had not, by their vakil, inspected the record. 
But the present contention was that the peremptory order made 

(1) 12 Moo., I. A. 254.
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and issued by this CoainiitteG on the 2-lth March was meant to 
reacli the respondonts It had not roaehed them. Thoy, th.ere- 
fore, might have supposed that the dato of the hearing was not 
yetj and had net been fixed. The real ground of this application 
was that, this case having been heard ex imrte, there was eyideuce 
that the respondents did not receivej as it was meant that they 
should receive, intimation of the day of the hearing. From the 
issue o f the order to appear on the 22nd Maroh, aud the coulirm~ 
atory order fiillowing- it, there was ground for assuniing that notice 
was intended to be given.

Mr, RerhbH Ooimll, for the objeutora, vras not heard.
Their Lordships intimafed that, in their opinion, tho petitioner,'? 

hud sufficieat notice N'o formal notioo was rocpured bĵ  the 
rules of thn'*'High Court o f the transmission of the apjml. The 
petition wns dismissed with costs.

Solicitor for the petitioners: Mv. R. M. TurnbuU.
Solicitors tV>r the objoctors : Messrs. Rcmken Ford, ForJ, and 

Chester.
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D IN .

APPELLATE CIVIL.

Sefai^e M r. J u s iie e  B la ir  and J fr  J u s iico  B a n ey ji,

PHUL CHaND (Defekdant) t'. AKBAli KHAN AKOxnEB 
( P l a i n t i f f s ) .*

M uhamm adan l / -m ~ W n q f— Uhixoiv/ tie d ic n lio n ~ F (tt  h j  ee.'enwn^ — Ctisiom

■ as a ffiiiilii to in terp retin g  Ih? in fin fioP  n j  u w oq ij'.

In dotenniniiig wiiiitliiu-a trispnsuioii of pioi^rty mailc by a Mulnmniadiin is 
01* is not !i valid ivtqfth o  intontion of tbc v.‘tinif iiusy li.i inter)ircU'il hy reiVieiicu to 
cnsto'.n prevailing svt the tinia tlio ipaqf was iiiatl:,; aud, if tliei'O is found tn boa 
suLstantiiil deuicatioa of thi' proporty dealt witli to cliari':tl)Iti user., t.liut dedication 
will constitnto a v’alid waqf. M uhom ed Ah^nniiUa C h o x d lfij  v. Arn'trchand, 
Kundvb (I) aud Ahul Fata Mfthomeil Ishu^ v. Eccssomoi/ Diui' CAstod/irj/ (2) 
refurred to.

a) I. L, R„ 17 Calc., 498. (2) i .  R .,2 2 1 . A..ra.:

1896 
’Decemlei' 19.

♦ riaeond Appeal, No 823 of 13^3, fnm :i d >amfi of Ar.iiilv'i J.ipi;* Huq-viii, 
Subordinate Judga oP Haroilly, dated the 2nd M ly 189.5, reve.-^ing'a di‘on'0 of 
B iba GirraJ Kishore Da.fc. Mausif, Uaadi, Bamlly, dated tbu 22mi SoptcmIxT
i m .


