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We allow this appeal with costs, and, setting aside the order
under appeal, we dismiss the application of Chunni Lal with g
costs. This decision will not preclude Chunni Lal from availing  Siean

himself of such rights as he may have under the Code of Civil
Procedure. '
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On petition from the High Court at Allahabad.
Allsged want of notice to respondent—dppeal heard ex parte— Practice.
TeERE is no role, among those made by the High Cours under the autherity
of law, that the respondent in an appeal to the Queen in Council shall receive

formal notice of the transmission of the record of the appeal, of the pendency
whereof he has had notice.

The mere allegation that the respondents in this appeal had, in consequence
of their having had no express notice that the appeal had becn set down for
Liearing, allowed the hearing of the appeal to take place sx parfe was not
considered sufficient to entitle them to a re-hearing thereof.

THIS was a petition filed on the 28th May 1896 for the ve-
hearing of an appeal heard by the Judical Committee in 1895,
according to whose opinion by order in Council, (5th August
1895) the appeal wus allowed, the decree of the High Court (Ist
March 1891) was reversed, and it was directed that judgment for
the appellants should be entercd.

The petition alleged that the hearing had been ex parte;
that no notice had been reccived by the respondents, or their
agents, of the transmission of the record to the office of the
Privy Council; and that no notice had been given to them

- that the appeal had been set down for hearing, of which they first
heard on the 29th August 1895. Had they known beforchand,
they would have appeared in support of the High Court’s
judgment.

Present : ~Loros Wirsow, Howrouse, and Morris and Siw R. Covor, .
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affirmed and attes'ed at Bareilly on the 18th December 1895, by
two brothers, respondents in the appeal. They stated that the
£t notice which they had of the appeal having gove to England
was through a report of it in an Indian newspaper published
on Angust 2%, 1805, Taey knew thatthe appeal was peading,
and were rof, according 1o the vules, entitled to have evory step
formally roiified to them. But, as the facts were, an order was
made by the Judizial Committee calling on the respondents to
appear on ihe 22nd March 1895, and, afierwards, a confirmatory
order was dssued; but ncither of those orders reached the

Mr. Sydney Hastings, for the petitioners, relied on affidavits,

respoudents,

The case of Musswmat Ranee Surnomoyee v. Shooshee
Molhee Burmonie (1) was distingeishable: that was a case of
negligence of the party not appeiriag. Here, the respondents,
according to the affidavits, would have appeared had they known
that the hearing was coming on. It was submitted that the
appellant should have given notice to the respondent.

[Their Lordships referred to the rules in foree in the High
Court made under the Code of Civil Provedure. They also heard
a statement in Court, from the Deputy Registrar, to the effect; that
the letters sent from England, acknowledging the {transmission®of
the records, contained intimation that the appellants should
proceed with tho appeal withiu six months, and that the practice
wag for the Registrar of the High Couxt to let the. parties know
this. Tn every case thero was a period, more ox less long, during
which the record was being prepuared, and with this preparation
the Registrar of the High Court could not go on without the parties
on both sides, or their representatives, being informed with o view
to their presence. The vakils, on cither side, in the High Counrt,
could inspeet the record. ]

Counsel for the petitioners continned. It was no part of the
ewse that the parties had not, by their vakil, inspevted the record,
But the present contention was that the peremptory order mado

(1) 12 Moo., L. A. 254.
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and issued by this Committee oun the 24th March was meant to
reach the respondents It had not reached them. They, theve-
fore, might have supposed that the date of the liearing was not
vet, and had uetbeen fixed. The real ground of this application
was that, this case having been heard ec parte, there was evidence
that the vespondents did wob receive, as it was meant that they
should reeeive, intimation of the day of the hearing. From the
issue of the order to appear on the 22ud March, and the confirm-
atory order following it, there waz ground for assuming that notice
was intended to be given.

My, Herbert Clowell, for the objectors, was not heard.

Their Lovdships intimated that, in their opinion, the petitioners
had sufficient notice  No tormal notice was required by the
rules of the*High Court of the transmission of the appeal.  The
petition was dismissed with costs.

Solicitor for the petitioners: Mv. & M. Twrnbull,

Solicitors fur the ohjectors : Messrs, Ronken Ford, Ford, and
Chester.

APPELLATE CIVIL.

Before My, Justice Blatr and v Justice Banerji,
PHUYL CHAND (Derexpart) oo AKBAR Y4AR KHAN AND ANOTHER
(PLAINTIFFS ).
Muhammaedan lwd—~Wag f—Ilusary dedicalion—~Fat br cesemony ~ Custom
© us a guide (o interpreling the falintion af « wanif.

In determining whether a dispasition of property made by a Molommadan is
or is not & valid weqf the intention of the wegi £ may o interpreted by reference to
cugtom prevailing at the tima the wagf was mad:; and, if there is found ta be a
substantial dedieation of the property dealt with to chariwble uses, that dedication
will constitute o valld wagf. Makomed Absenulla Chowdlry v. dmurchand

Kundw (1) and dbul Fale Mahomed Ishai v, Russomey Dhur Chswdhry {3)
referved to, '

* d¥acond Appeal, No 823 of 1833, fram a deeraa of AMaulvi Jafir Husain,
Saborlinate Judgs of Rareilly, dated the 2nd My 1823, reversing a decree of
Bibu Girraj Kishore Dat, Munsif, Haveli, Bureily, dated tho 22nd September
1892,

1) I. L. R., 17 Calo,, 498, {g) L. R., 2214, 76.
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