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Ravj'& Chiplunkar v. Shapwrji Shet (5), but there is pothing in
the judgment of their Lordships in that case to encourage the
opinion that, where o decree for redemption has been obtained, the
mertgugor can bring a second suit for redemption. In our opinion
it was the intention of the Legislatare, as expyessed in goetions 92
and 98 of the Transter of Property Act, that there should be one
suit only for redemption. We further think that the allowance of
a second suit for redemption wonld be to go contrary to the princi-
ple of section 244 of the Code of Civil Provedure, and that the fact
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that a mortgagor has failed to comply with his decree for redemption

within time cannot give him a fresh cause of action. His original
cause of action for redemption, it appears to us, was extinguished.
Tt also appears to us that sestion 13 of the Code of Givil Procedure
would preclude a second suit upou the same canse of avtion. We
" digmiss this appeal with costs.

Appeal dismissed.

Before Sir John Hdge, K’f., Chief Justice, and Mr. Justice Blair.
RAJA RAM SINGHIL (Drocrre-HornEkr) v. CHUNNI LAL (Opszctor.)*
Brecution of decree—Decree for sale an o mortgage—Order alsolute for

sale—det No. IV of 1882 (Uransfer of Properly Adef) section 8w
Civil Procedure Code, sections 201, 3104,

Sections 291 and 310A. of tho Cade of Civil Procedure, 1582, will apply to s
sule Leld in virtue of an order absolute for sale passed undor section 89 of the
‘Lransfer of Property Act, 1882, although no power is given under that Ach to
postpone the operation of an order under section 89,

.TuE facts of this cuse sufficiently appear from the judgweut
of the Court.

Messrs. T. Conlamn and D. N, Bunerji, for the appellant.

Babu Jogindre Nuath Chawdri, Pwdit Sundar Lal, and

Pandit Baldeo Ram Dave, for the respondent.

Epex, .., and Buarr, J —The Maharaja of Bhurtpur brought
asuit for sale under section 88 of the Transfer of Property Act,
1882. The mortgage included several villages, and we infer
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18968 from the judgment and decree in the case that various amounts
Tara Taw  Were charged npon the various villages as the liabilities of the
Swvemsr  particular villages. The Mabaraja obtained a decree for sale
under sostion 88. The devree spesified the amount for which
each village was liable. After that decrec had been obtained,
onc Chunni Lal obtained from the representative of the mortgagor
a mortgage with possession of three of the villages. The Maharaja
of Bhurtpnr pnt his decree in execution, and obtained an order
for the sale of the three villages in guestion. That order was
made under section 89 of the Trausfer of Property Aut. It is
true that the order did not say that it was an order absolute, but
the order under eoction 89 of the Transfer of Property Actis an -
order for sale in exe:ntion, as was held by the Full Bench of this
Court. Afterwards Chunni Lal put in a petition asking that the
mortgagee should be directed to reseive from him the amount
decrecd against these particular villages and be ordered to abstain
from bringing the villages to sale, but dik not tender to the
mortgagee or bring into Court the amount decreed against these
particular villages. We bave asked under what section that
application was made. T could not have been made under section
89 of the Trausfer of Property Act. The day fixed for payment
had passed, and section 89, unlike sections 87 and 93 of the sume
Act, gives the Court no power to extend the time for payment on
good . canse shown. The Subordinate Judge, however, made an
order in the terms of the prayer which had the effect of postpon-
ing the sale, and from that order this appeal has been brouglt.

We are told by the vakil for Chunni Lal, bt it is not admitied
ou behalf of the morigages, and we do not know if it is the cuse
or not, that after the order was made the amount decreed wgainst
these villages was paid into Court. We need not consider that
question. Section 89 provides what is to happen in ecase the
amount is paid on or before the day for payment, and ax to what
is to happen “if such payment is not so made.” If such payment
is not so made, the plaintiff can apply for an order for sale,
and the Court shall then pass an order that such property, or a
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sufficient part thereof, be sold, and that the proceeds of the sale
be dealt with as is mentioned in section 88, and “thereupon the
defendant’s right to redeem and the security shall both be
extingnished.” It is quite clear that the Court had no power
under section 89 of the Transfer of Property Act, 1882, to extend
the time within which paymecat of the debt and costs might be
made. The Legislature must intentionally have omitted to give
that power in sestion 89 which it had expressly given in sections
87 and 93. We have had to consider this group of sections in the
following cases :—Amolak Ram v. Lachmi Narain; Raom Lal
v. Tulse Kuar, and Kashi Prasad v. Sheo Sahai (1).

mIt is contended bv Mr. Baldeo Rum for Chunni Lal that
gection 291 of the Code of Civil Procedure, 1882, applied in this
case and evabled Chunni Ll to have the sale stopped upon
payment into Court of the debt and costs. Tt is hardly necessary

for us to deide whether that section wonld apply or not, as at the -

timé when the order under appeal was made the debt and costs
Ead not been paid into Conrt or to the mortgagee. But, although
what we ave about to say is under the circumstances obiter, it is
better that we should, for the guidance of Subordinate Courts in
thesc Provinces, express our opinion as to the application of
section 291 of the Code of Civil Proredure, 1882, to a case in
which under section 89 of the Transfer of Property Aet, 1882, an
order ahsolute for sale has been made.

Tt is clear that, when such an order for sale has been made
under section 89, the defendant’s right to redeem is by that section
extivgnished. The Transfor of Property Act, 1882, (Act No. IV
of 1882y received the assent of the Governor-General on the 17th
of Fehruary 18582.and came into force on the 1st of July in the
game ver.  Act No, XTIV of 1882 (the Code of Civil Procedure,

V18 2) received the assent of the Governor-General on the 17th

of Mar:h 1852, apd come into force on the Ist of June in the
same vear. The only prosedare providéd by the Legislature for
the conducting of sales nnder decrees of Civil Courts is that which
Supra, pp. 174, 180 and 186,
31
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is contained in the Code of Civil Procedure, and, although it may
appear an anomaly that a Code which deals merely with procedure
should in effect in o certain event give not only a right to redeem,
but actual redemption, to a mortgagor whose right to redeem had
been extinguished by the express enactment of the Legislature
dealing with decrees for sale, and although in such eases section 89
of Act No. IV of 1882 and section 291 of Act No. XIV of
1882 are in conflict, it appears to us that we wounld be bound to
hold that scction 291 of Act No. XIV of 1832 mmust be taken
to have modified in that respe~t section 89 of Act No. IV of 1882
when the debt and costs (including the costs of the sale) arve
tendered to the officer condusting the sale, or when it is proved
to his satisfaction that the amount of such debt and costs had been
paid into the Court that ordered the sale. Tt may be that section
810A of Act No. XIV of 1832 and the sections of that Act
under which the execution of a decree is transferred from the
Civil Court to the Collector further modify the concluding
provisions of section 89 of Ast No. IV of 1882, In our view
of the law Chunni Lal, being a mortgagee, although his title arose
subsequently to tae decree for sale, could have availed himself of
any right which his mortgagor had after the making of the deeree
and of the order for sale, and could have paid into Court the
amount payable under the decree for sale and any costs which the
Court might by an order under sestion 94 of Act No. IV of 1882
add to the mortgage money, and thus stop the sale; but he did not
adopt that course. The course whish he adopted was o1e which
might result in the indefinite postpoiement of the satisfaction of
the decretal debt, and it is to be rem2mbered that the Court not
having the power to impose terms as a condition of postponing
the day appointed for paymeat, as it might if the case were one to
which section 87 or section 93 of Act No. IV of 1882 applied,
could not protect the mortgagee decree-holder from loss by muiking
it a condition of a postponement that Chunni Lal should pay
interest on the decretal amaount.
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We allow this appeal with costs, and, setting aside the order
under appeal, we dismiss the application of Chunni Lal with g
costs. This decision will not preclude Chunni Lal from availing  Siean

himself of such rights as he may have under the Code of Civil
Procedure. '
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Appeal decreed,
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On petition from the High Court at Allahabad.
Allsged want of notice to respondent—dppeal heard ex parte— Practice.
TeERE is no role, among those made by the High Cours under the autherity
of law, that the respondent in an appeal to the Queen in Council shall receive

formal notice of the transmission of the record of the appeal, of the pendency
whereof he has had notice.

The mere allegation that the respondents in this appeal had, in consequence
of their having had no express notice that the appeal had becn set down for
Liearing, allowed the hearing of the appeal to take place sx parfe was not
considered sufficient to entitle them to a re-hearing thereof.

THIS was a petition filed on the 28th May 1896 for the ve-
hearing of an appeal heard by the Judical Committee in 1895,
according to whose opinion by order in Council, (5th August
1895) the appeal wus allowed, the decree of the High Court (Ist
March 1891) was reversed, and it was directed that judgment for
the appellants should be entercd.

The petition alleged that the hearing had been ex parte;
that no notice had been reccived by the respondents, or their
agents, of the transmission of the record to the office of the
Privy Council; and that no notice had been given to them

- that the appeal had been set down for hearing, of which they first
heard on the 29th August 1895. Had they known beforchand,
they would have appeared in support of the High Court’s
judgment.

Present : ~Loros Wirsow, Howrouse, and Morris and Siw R. Covor, .
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