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“for the purpose of prejudizing ” the man upon his trial. Tt is,
asis justly stated in the reportgnihe law of England “with
some modifications.” The English laegislature passes an Act
for the sole purpose of shiclding anwpmjudice.
The Logislature in this country cuacts a provision for the.express
purpose of prejudicing him, -

Having thus ascertained that the peremptory language of
the scction was meant to have the full effect which the words
do, no doubt, primd facie bear, we arc rclieved [rom the second
difficulty which also oppressed uws. It is in truth of the less
consequence that the fact of previous convictions may have no
possible bearing and constitute no possible guide upon the
question of the truth of the charge at {irial, because it is nob
for that purpose that they are admitted in evidence, but for -
another wholly different, and for which relevancy in the ordi-
nary sense is immaterial.

We are constraincd to answer this referenco by saying that
previous convictions are in every case admissible. Thab must
be the law so long as this scetion remains unaltered.

We own that, could we have come to amy other conclusion,
we should have dono so; but it is our duty to carry out the
intentions of the Legislature.

T. A, P,

Before Mr. Justice Mitter, Mr, Justice Prinsep, Mr. Justice Wilson,
[y, Justice Tottenham and Mr. Justice Norris.

GIRWAR SINGII, awp oN mig pearn SRIKISHEN SINGIL, AND oTHERS
(Praryrrrys) o, THAKOR NARAIN SINGIL anp ornges (DEpeNDpANTS)™

Limitation Act, 1877, Arts. 132 and 147—~Suit on a morlgage bond—English
mortgage—* Mortgage” and ¥ Charge”—DLransfer of Properly Ad,

as. b8, 60, 67, 83, 86, 87—89, 92, 93, 100.
A suit on a morigage bond 1o onforce payment by sale of p1emxses
bypothecated is governed by Art. 132 of the Limitation Act. Brgjo 'Lal

Sing v. Gour Charan Sen (1) overruled; Shib Lal v. Ganga I’rasad (2)
digsented from.

* Full Bench Roference in Regular Appeal No. 488 of 1885, agmnst the
doorce of Baboo Ram Pershad, Rai Behadar, Subordinate Judge of Putua,\
daled the 12th of August, 1885, ‘

(1) L L. R, 12 Calo, 111 (2) I L. RB,8AIL,65L
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The clear distinetion drawn for the first time between “mortgago ” und
“ charge " in the Transfer of Property Act i3 not observed in the Limitation
Act,

Article 147 of the Limitation Act relates to u speeial kind of mortgage
known as English mortgage, and includes only that class of suits in which
the remedy is either foreclosure or gale in the ulternative.

BatEswan NAaTH and others executed a bond on the 15th June,
1865, in favor of Girwar Singh for a sum of Rs 2,605-9-2,
hypothecating a 5 annas 4 pie share of mouzah Rampore
Gobind. The time stipulated in the bond for the repayment of
the money was five years from the date of execution, that is, the
15th June, 1870. The share was afterwards sold in execution of
a certain decree and purchased at auction by Thakur Narain
Singh and others. Thereupon, on the 15th June, 1885, Girwar
Narain brought a suit on his bond for payment of the sum of
Rs, 9,126-11-5, due as principal and interest, by sale
of the premises hypothecated to him in mouzah Rampore Cobind.
Thakur Narain and others, the defendants, raised inéer alia the plea
of limitation, and it was contended that, upon the authoritics
of Ramdin v. Kulke Prasad (1) and an unreported case,
Sheo Churn Lal v. Rum Churn Singh (Appeal No. 279 of
1831), decided by Mitter and Norris, JJ,, the suit came under
Art. 182 of the Limitation Act, and not having been brought
within 12 years from the 15th June, 1870, was barred. The plain-
tiffs’ pleader relied upon Shib Lul v. Gunga Prasad (2) and
claimed the benefit of Art. 147 of the Limitation Act.

The Subordinate Judge, dissenting from the last-named decision
of the Allahabad High Court, dismissed the suit.

The plaintiff appealed to the High Court.

Baboo Saligram Singh for the appellant.

Baboo Mohesh Chunder Chowdhry and Baboo Karuna Sindhu
Mookerjee for the respondents.

The Court (WitsoN and PortTeR, JJ.) referred the case to a
Tull Bench with the following opinion

This is a suit upon a mortgage bond, the object being to obtain
satisfaction of the money by sale of the lands hypothecated.

(1) IL.R.,7AI,502; L R,12 L A, 12
@) L L.R,6Al, 551,
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The bond was dated the 15th June, 1865 ; the money was payable
within five years, which cxpired on 15th June, 1870, and the suit
was instituted on the 15th May, 1885. The Subordinate Judge dis-
missed the suit as barred by limitation, and against that decision
the plaintiff has appealed. Under the Limitation Act (IX of
1871), which was in foree prior to the present Act (XV of 1877),
it was well settled that » suit upon a mortgage bond, if it sought
a personal deerce, was governed in respect of limitation by the
vules rclating to bonds, or as the ease might be, and if it
sought a decree against the land, by Art. 132 of the schedule,
which fixed 12 years as the period of limitation for suits «for
money charged upon immovable property.” Tor this it is not
necessary to do more than refer to the Privy Council decision,
Ramdin v. Kalke Prasad (1). The Act of 1877 has slightly
altered the language of Art. 182 by speaking of suits “to
enforco payment of money charged upon immovable property
instead of *for money charged.” And it has added a new Axt.
147, which says that, lor a suit “ by a morlgagee for foreelosure or
sale,” the period of limitation shall be 60 years from the time “ when
the money secured by the mortgoge beecomes due,” It is contended
for the appeliant that the prescnt suit is governed by Art. 147,
and that he has 60 years from the 15th June, 1870, within which to
bring his suit ; and there is authority in support of that contention,
In Shib Lal v. Gunga Pevshad (2) it was held by a Full Bench
of the Allahabad Court that such o suit is governed by Axt, 147
and that 60 years is the period of limitation, The view of the
learned Judges, if we rightly follow it, seems to be that a suit
for sale by a mortgagee is govorned by Art. 147, Arb, 132
applying to charges not amounting to mortgages. The same
view of the law was taken by Prinscp and O’Kincaly, JJ.,in
Brojo Lal 8ing v. Gour Charan Sen (3). On the other hand,
in Lallubhai v. Nuvan (4), it was held by throe Judges of the
Bombay Court that s, 132 does apply to cases of mortgage,
and applios also to suils for a porsonal decree. The lather of
these propositions was distinctly dissented from by some. at
least of the Judges in the Allahabad Fuil Bench - case. just

() LIL.R,7AILG02;.R, 13T A,12 (3 T L R,12 Cie, 111,
(%) T.L.R,6 AL, p5L, (9 I1.T.R,G Rom, 710,
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referred to. Tu Dawvani Ammal v. Ratna Chetli (1) a Division
Bench at Madras appears to have accepted hoth the propositions
of the Bombay Court. In dlibe v. Nanw (2) another Bench
at Madeas refused to follow the Allahabad Full Beueh, and leld
that Art, 132 governed a suit upon a mortgare bond to recover
the mortgage money by sale of meartgaged property. In an un-
reported case (Appeal No. 279 of 1881) on the 21st June, 1882,
Mitter and Norris, JJ., treated it as clear that such a case as
the present is governed by Art. 132, and the reasoning of the
Privy Council in the case already referred to, Rumdin v. Kalla
Prusad (3), though directed to the Act of 1871, seems equnally appli-
cable to the Act of 1877. We are not inclined to think that Art. 147
Las the wide operation attributed to it by the Allahabad Court, We
are rather disposed to hold that it refers to the common
form of suit upon an Euglish mortgage in which the plaintiff is
entitled to claim, and ordinarily does claim ¢ foreclosure or sale”
in the alternative, A mortgage in the English form was in 1877
the only mortgage upon which such a suit could he brought, and
under s, 67 of the Transfer of Properly Act it scems o be
so still. In such Acts as the Limitation Act, forming a couneeted
series, we think the presumption i3 strong against the intention
to make a sudden and uncxplained departure from the general
Hue of policy running through the whole series; and that poliey
as to mortgages is to keep the right of suit within narrow limits
of time. We think too that in such Acts mere changes of phrase
not obviously involving changes of meaning ought nol to be so
treated as to alter the substance of the law, 'We are, therefore,
inclined to think that, cxcept so far, if at all, as s. 147 may
have altéred the law in the case of mortgages in the English form,
the law of limitation applieable to suits to enforce mortgages
remains the same as it was under the Act of 1871 and as it was
explained by the Privy Council in the case above cited. We
desire to refer to the Full Bench the question whether this suit
is barred by limitation.

Before the Full Bench :

Baboo Saligram Singh for the appeliant.—The case falls under

(1y LI,R.,6 Mad, 417 @) L L. R, 9 Mad, 218,
(3) L L, R, 7 AlL, 502; L. R,, 12, L A.,.12,
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Art. 147. Tt is tho case of a mortgage as defined in the Transfer
of Property Act. Tt isa sinple mortgage. Art. 132 deals with
charges, The provisions in parts of the Civil Procedure Code
and the Limitation Act wero made in anticipation of the Transfer
of Property Act—sec the observation of Pigot, J., in Shurnomoyes
Dast v. Srinatle Das (1), At the time when the Limitation Act
was under cousideration the Bill relating to the Transfer of
Property Act was before the Council.  These Articles should be
construed by the light of ss. 58, 60, 67, 83, 86, 87, 88, 89, 92,
93 and 100 of the Transfer of Property Act. Article 147 has
effccted a change in the old law; cases against me were de-
cided in inadvortence of the change effected. The decisions
of all the High Courts arc substantially in my favor, The
Punjab Court has held in the same way—GQujor Mull v
Taichi Ram (2) ; Rivaz’s Limitation Act, 276.

Bahoo Mohesh, Chunder Chowdlry for the respondent.—It hag
been sotiled that the words used in Art. 132 of the Limitation
Act of 1871 include simple morlgages. There is no marked change
in the corresponding Axticle of the present Act. The effective
words in both the Articles, “money charged upon immovable
property,” are idontical. Article 132 of the present Act mush
include a simple wmortgage unless there is anything to- the
contrary in any other Article. Is 147 that Article? The word
“mortgages” in 147 does not imply all kinds of mortgages; it is
not used in a generic sense. It cannot be said, for instance,
that usufructuary mortgage is implied by that word.
Article 147 includes only a particular class of mortgages, namdr,,
that defined in s. 58, cl. (¢) of the Transfor of Property Act. Arl.
132 is the Article that applies to this case. All the judgments
against me proceed on the gronnd that the term “mortgagee”
in Art. 147 is intendod to include all sorts of mortgages. .

The judgment of the Full Beneh was delivered by

Mrrrer, J. (Prinser, Winson, TorrentuaM and Norrig, JJ,
concurring)—The question referred to the Full Bench is sub-
stanlially this: Whether the present suit falls under  Art.
182 or Art. 147 of the present Limitation Act, Axticle
132 provides that, for a suit to enforce payment of money charged -

(1) UL R, 12 Oale, 614, (2) Punjab Rec, No. 19 of 1885,
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upon immovable property, the period of limitation should be 12
years from the tmme when the money sued for became due. Article
147 says that, for a suit by a mortgagee for foreclosure or sale, the
period of limitation shall be G0 years from the time when the
money secured by the mortgange became due. The plaintiff in
this suit secks to recover money secured by simple mortgage of
certain immovable property by the sale thereof The mortgage
was created by a bond, by which the debtor also personally cove-
nanted to repay the money but within a stipulated time. It
would be useful to see what were the periods of limitation pre-
seribed for o suit of this deseription in the two previous Limitation
Acts. It is not disputed that under both these Acts the period
of limitation was 12 years—see Jonessur Das v. Mohabir
Singh (1) ; Ramdin v. Kalka Prasad (2). In the Limitation
Act of 1871 there was no Avticle corresponding to Art, 147
of the present Act; and the Art. 182 of that Act with slight
modification has been re-enacted in Art. 132 of the present
Act. Instead of the words ““to enforce payment of money
charged upon immovable property ” it contained the words * for
money charged upon iwmmovable property.,” The addition of
the words “to enforce payment of money” indicates that the
Article would not apply to a suit for money charged upon immov-
able property when the payment of the meney s not sought to
be enforced wpon the property hypothecuted. The modification
therefore does mot at all affect the question before us. The class
of suits now under consideration was therefore described in the
Act of 1871 as a suit for mouey charged upon immovable
property. The contention of the (plaintiff) appellaut before us
is that, although in Art. 132 of the present Act the same
expression, viz.,, “ money charged upon immovable properly,” has
been used, yet the Legislature intended to exclude this class of
suits from it, and to include it under Avt, 147, which has been
~ for the first time introduced into the Act. This contention is, in
_my opinion, not sound. It seemsto me to be an unreasonable
" contention that, although the Legislature intended to exclude
" from Art. 132 of the present Act this class of suits, yet, in
| () L.R,3LA,1;1L L R,1Cil, 163,

(2) LL.R,7Al,B02; LR, 12L A, 12
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describing the nature of the suits covered by it, they did not make
any material alteration in the language which they had used for
that purpose in Art. 132 of the Limitation Act of 1871, If
the Legislature intondod fo alter thelaw they would have ex-
pressod their intention by altering the language of Axt. 132,
and not by simply introducing a new Article which again would
not inclnde the class of suits under consideration unless the word
“or” in the expression “by a mortgagee {or foreclosure o sale” be
read in the distributive sense. The contention of the appellant
thercfore amounts to this. The Legislature intended to medify
the provisions of the law laid down in Art. 182 of the Act of
1871, They have carried out their intention, not by making any
change in the corresponding Article of the present Act, but by
introducing juto it & new Article couchod in a language which,
unless the word “or” be read in the distributive sense, would not
indicate the change atall. It is hardly necessary to say that such
a conlention as this cannot be accepted as sound unless supported
by the most convincing reasons. The contention also involves
another equally unreasonable conclusion, Under the Acts of
1859 and 1871 the law of limitation governing suits by mort-
gagees under kul-kobale or bill of conditional-sale was as follows:.
Where a kui-hobale gave to the mortgagee the right to recover
possession on default of payment, the period of limitation for a
suit based wpon this stipulation was 12 years —see Brojonith
Koondoo Chowdhry v. Khelut Chunder Ghose (1); Art. 135 of
the Act of 1871. TIn Courtsnot cstablished by Royal Charter in
the Presidency of Bengal the period of "limitation for a suit for
possession of the mortgaged property, upon the conditional-sale
becoming absolute under the provisions of Regulation XVIT of
1806, was 12 years from the date when the sale became absolute—
Glinaram Dobey v, Ram Monaruth Dobey (2) ; Modun Mohun
Chowdhry v. Ashad Ally Beparee (3. But in cases where the
right of the mortgagee has been extinguished by the law
of limitation the procecdings under Regulation XVII of 1806 did
not give a fresh start—sce Modun Mohun Chowdhry v, Ashad Ally
Beparee (3). Now in the year 1877, when the present Act was
(1) 14 Moorc’s 1, A., 144; 8 B. L. B, 104. ‘
(2) 7 0.1 B, 580, 3) 1L R, 10 Calc, 68.
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passed, forcclosure suits were not known in the Courts not
established Dy Royal Charter in the Bengal Presidency, In the
year 1877 therefore suits wnder Fut-kobulus or conditional
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covered by Art. 147, The period of limitation for such
suits, which was 12 years under the Act of 1871, was eonscquently
not altered under the new Act.  The contention of the appellant
therefore involves this unreasonable conclusion, that the Legisla-
ture kept up the shorter period of limitation, iz, 12 years for
Jeut-kobalus, a higher class of mortgage, and extended the period
of limitation from 12 to 60 years for an inferior kind of mort-
gage, namely, hypotheeation of immovable property in a bond.
But, as already stated, if the word “or” be not read distributively,
these unrcasonable conclusions arc avoided. The Article would
then include only that class of suitsin which the mortgagee would
be cntitled to either of the remedies, viz., foreclosure or sale in
the alternative, %.e., suits based upon what is usually called an
“HEnglish mortgage.” I have carcfully cousidered the reasons
given in support of the appellant’s contention in the decisions
cited before us, and with deference to the opinion of the learned
Judges who decided them T am unable to eoncur in their con-
clusion.

The most important case in support of this contention is &
Tull Bench decision of the Allahahad High Court, Shib Lal v.
Qunga Prasad (1). The first ground upon which this decision
proceeds is that, as under Art. 147 the Legislature has allowed
G0 years o a mortgagor to redeem & gimple mortgage, it would
be reasonable to suppose that they have allowed the same poeriod
to the mortgagee 1o bring a suit for sale. It seems to me that
in the year 1877, when the mew Act was passed, asuit for re-
demption by a mortgagor under a simple mortgage was wholly
unnecessary, and therefore unknown, It caunot, therefore, be said
that under Art. 147 the period of limitation of 60 years
was allowed to a suit for redemption by a mortgagor under a simple
mortgage who did not stand in need of such remedy at all,
Suits for redemption were neccssary only when 'the possession
of the morlgaged premises was to be recovered from the mort-

() 1 L. R, G AlL, 551,
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gageo, or when it was necessary to obtain a reconveyance of the
-~ morlgaged property, it having been previously conveyed to the
mortgagee. Moreover, under the Acts of 1859 and 1871, the
policy of the Legislature was to  give to the mortgagor a period
of limitation for redemption longer than that allowed to the
mortgagee for enforcing his remedy. There is no valid reason
suggested to show that there was any necossity foz & departure
from this policy.

The socond rcason assigned in the judgment is expressed as
follows : « When Art. 147 of the Limitation Act speaks of a suit
by a mortgagee for sale, why should we go oub of our way to hold
that it doos not cover a case in which the plaintiff in his relation
towards the defendant legally and to all intents and purposes
stand in the position of a mortgagee.” I have already stated the
grounds upon which it seems to me that the present suit' does
not fall under this Article. They arc substantially two, viz, (a)
there is no material alteration in the langunage 'of Art, 132;
(b) corlain unrcasonable consequences follow if wo bring this class
of cases within Axt. 147,

The third rcason upon which the judgment of the Allahabad
Court proceeds is that, as the Bill, which subsequently became
the “ Transfor of Proporty Act,” was pending before the Legis-
lature in the year in which the present Limitation Act was
passed, it would be rcasonable to infor that the Legislature
used the word “charge” in Arb. 182 in the same sense in
which it is used in the « Transfer of Property Act.” The léarncd
Officiating Chicf Justice who delivered the main judgment was
farther of opinion that probably the distinction which has been
drawn in the  Transfer of Property Act ” between a “ charge”
and a © mortgage ” is nothing more than a crystallisation of the
principle enunciated in the many docisions of the Courts delivered
upon the subject. It scoms to me to be more probable that the
Legislature in Arts: 182 and 147 used these expressions in
the sensc in which they wore then ordinarily used than in the
sense in which they were used in a Bill which ' was then pending
before them, and which Bill might or might not become law
thercafter. The distinction between “mortgage” and “ charge ”
was for the first time drawn by & clear line of demarcation in
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the * Transfer of Property Act.” For example, speaking of the
class of mortgage now under our consideration, Sir Burnes Peacock,
C.J., in delivering his judgment in the Full Bench decision in
Surwar Hosseln Khan v. Gholum Mahomed (1), characterised
it as a “charge” upon immovable property. In Ramdin
v. Kallw Prasad (2), their Lordships of the Judicial Committee
assumed that the word “charge” included a simple mortgage.
There are several cases under Art. 132 of the Limitation
Act, 1871, in which a simple mortgage has been described as a
charge upon immovable property. I am of opinion that, instead of
referring to a Bill as to which it was uncertain whether it would be
passed into law or not, it would be quite legitimate to refer to the
forms of plaint given in the Procedure Code of 1877, which was
passed iu the same Session of the Legislature. No. 109 of the
fourth schedule of the Codeis a form of a plaint in a suit for foreclo-
sure or sale, and it would appear from the contents of that form
that it would apply only to a suit brought upon what is called an
English mortgage. Mr. Justice Oldfield referred to this form in
his judgment, but it seems to me that the formin ques-
tion does uot apply to a suit to be brovght by asimple mort-
gagee for the sale of the mortgaged premises.

The last ground upon which the Allahabad TFull Bench
decision is based is that, as in the year 1877 suits by mortgagees
for foreclosure or for sale were unknown to the Courts, it would
not be unreasonable to refer to ss. 87 and 88 of the Transfer
of Property Act for their explanation, But a suit for foreclosure
or sale was not altogether unknown in 1877. A suit of this
description was not uncommon in Courts in this country which

_administered the English law of mortgage, that is, the Courts
exercising the original jurisdiction in the Presidency towns, It
was a defect in the Limitation Act of 1871 that there, was 1o
Axticle in express language applicable to a suit of this descrip-
tion. Consequently in a case of Ganpat Pandurang v, Adarfi
Dadabhal (8), it was contended that the period of limitation
applicable to & suit of this description was six years under the
sweeping clause of the Limitation Act. It seems to me that in
(1) B.L.R.Sup. Vol., 879; 9 W. R, 170, -
(2) LLR,7Al02; I,R,121L A,12. (3) L I.R, 3 DBom, 312,

739

1887

GIRWAR
SINGH
L+
THAKUR
NARAIN
BINGH,



740

1887

Grwan
SINQI

2,

THAKDG

Narain
Binam,

PO
1887
Meareh 10
& 11,

TIIR INDIAN LAW REPORTS. [VOL. X1V,

ordor to romedy this defeet the Art. 147 wag for the first time
introduced iuto the present Limitation Act. The olher cascs
cited by the learned pleader for the appellant merely follow
the Allahabad Full Beneh decision, I am of opinion that tho
present suit is governed by Art. 132 of the present Timitation
Act, and is eonseyuently barred. The resull will be thai the
appeal will be dismissed with costa.
Appeal dismissed.
K. M G

PRIVY COUNCIL.

ANANGAMANTAR]D CIIOWDIRANI Axp omress (PraINmrres) o
TRIPURA SUNDARI CHOWDIIRANT anp omiuns (Direnbayrs),

[On appeal from the High Cowrt at Caleutta.]

Ditle, Dvidence of—Presumpliion arising from Desscssion——Tssue os to
identity of land refornwed on a sile formerly submerged.

In o suit for the possession of o char, Lormorly carried away and afters
wards re-formed wpon its former site, the issue was whether the land
Dolonged to the plaintiffs or to the defondants, Thiy issno wag found in
favor of the plainliffy by the lirst Court; and the Appelinte Cours,
inding that the plaintifly had been in possession for more than {welve
yoars, concluded that, ot all events, they had w title by adverse possess
sion,  Ou an oppeal, the Tgh Cowrl considered that ihe latter decision
wos not upon the issuo raised, the pluintill’s olaim being Lounded on an
original Litle 1o the site of the chur—a tille denied by the dolendants 5 and
vowanded the suit for judgmont on this issue, whoreupon the Appellaty
Cowrt mnintained the judgment of tho fret Court in favor of the pluintiffs,
finding on the evidence that the lund bolenged to the plaintiffs,

Upun o sceond appenl 1ho High Cowt rovased the ducrso of tho
Appellate Courl, and dismissed the suit, on ihe ground {hal there was an
entire absence of evidence as 1o which party was entitled al ihe date to
which tho divpule related.  IZeld, that (his was crroncous.  On a question of
parcel or no purcel, when possession has been ostablished for & poriod, thero
s not an cntire abscnce of evidence of anterior ownership, because pre-
sumityr retro,

AvprAL from o deerce (Srd April, 1882) of a Divisional Beuch
of the High Conrt, roversing o deeree (12Uh April, 1881) of the
District Judge of Pubua,

© 0 Prosent s Lorn Warson, Lonp Frezerrany, and S B, Puicoux,



