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at his own risk than for the Court to instruct its amin to commit 
what may be an act o f trespass.

We allow the objection to this extent that we hold that the 
SiHA^^ Court had no authority to order the amin to bnild the wall and 

that its order in that rcspect was ultm  vires : to this extent we 
allow this appeal with costs.

Appeal decreed in  p a rt

1896 Before Mr, Justice JBanerji,
Becmltr', 22. OHUNNA LAL (Piaintiip) v. AITANDI LAL And othees (Dbi'Endaitts).* 

Mortgage—Sr'.le o f portion o f  mortgaged ;property under a decree not on the 
f/iortgage—Mortgage not therelg extingidsltei, hut mortgagee hound to 
taJce into account the fu ll  valtte o f  the property so hrowglit to sale.
When a mortgagee holding a mortgage over two distinct properties brings 

one of them to sale in execution of a decree against the mortgagor not being a 
decree on his mortgage and purchases such property himself, the whole mortgage 
ia not necessarily thereby extinguished; butj if the mortgagee subsociuently 
seeks to hring the mortgaged property to sale in execution oi a decree obtained on 
his mortgage, lie will have to bring into account the full value of the portion of 
the mortgaged property purchased by him under his former decree. Sumera Kuar 
V. Shagwant Singh (l) followed, Ahmad Wali r. Balear Umain, (2) and 
Dallam Das r. Amar Baj (3) referred to.

The facts o f this case sufficiently appear from the judgment of 
Banerji, J.

Mr. Amir~ud~din, for the appellant.
Pandit Swidar Lai, for the respondents.
BaneejI; J.—This was a suit for sale under a mortgage whioli 

comprised two items o f property, namely, a pfeoe o f liomestead 
land and a shop. The mortgagee Jield a simple decree for money 
against the mortgagor, in execution o f which he caused the land 
and a two-thirds share in the shop to be sold by auction subject to 
Ms mortgage. He himself purchased the land, and the share iiT 
the shop was purchased by the defendant Ho. 5, who subsequently 
sold it to the defendants Nos. 3 and 4. The remaining one-third

* Second Appeal, No. 977 of 1895, from a decree of Paudit Eaj Nath, Sub
ordinate Judge of Moradabad, dated the 10th May 1895, confirming a decree
of Babu Bhawani Chandra Chakravati, Muneif of Sambhal, dated tlio 4th
March 1895.

(1) Weekly Notes, 1895, p. 1. (2) Weekly Notes, 1863, p. 61,
(3) I, h. R., 12 All., 637.
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share was sold afterwards to the second defendant b j  the first igse 
defendant, the mortgagor. ^   ̂ O s 'r^ L li

In the present suit the plaintiff mortgagee has made an 
apportionment o f the mortgage money with reference to what he 
alleges to he the value o f the two items o f property mortgaged to 
him, and, after making a deduction o f what according to him was 
diargeahle on the property purchased by him, has claimed the 
’balance and has prayed for the sale of the mortgaged property for 
realization o f t]ie balance.

Both the Courts below have dismissed the suit on the ground 
that the purcllase o f a part of the mortgaged property by the 
mortgagee subject to his mortgage had the effect o f discharging 
the whole mortgage. They have relied on several rulings, o f  which 
I  need only refer to Ahmad Wali v. BaJmr SwsaAn (1) and 
Ballam Das v. ^Amar B aj (2).

There can be no doubt that a mortgagee who purchases a portion 
of the mortgaged property cannot be allowed to throw the whole 
burden o f the mortgage debt on the remainder o f the property. The 
whole of the property mortgaged being liable for the debt, the 
liability o f each portion o f it is proportionate to its .value ; and 
ordinarily the persons who purchase the different portions of the 
property are inter se liable in proportion to the part purchased by 
each of them. Where, however, the mortgagee himself purchases 
at auction a pjjrtioii o f  the mortgaged property which is sold 
subject to his mortgage, the case becomes different. Such purchase 
has in some instances the effect of discharging the whole of the 
mortgage debt, but I am unable to hold that it has that effect in 
every cas^]''however insignificant the portion purchased may be, 
and whatever value may have been paid for it. I f  two properties, 
one o f very small value, and the otlier o f large value, be mortgaged 
to secure repayment o f one debt, and the value o f the property of 
small value be less than the amount of the mortgage, the purchase 
of that property by the mortgagee cannot be held to satisfy the 
mortgage in full. The reason is obvious. Had such property not 

(1) Weekly Kotes, 18Si5, p. 61. (2) I. L. B., 12 AH., 537.
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been purchased b j the mortgagee and were it to be sold in satisfao- 
tiou of the mortgage debt, only that portion of the mortgage amount 
would be realized by the sale as would be represented by the value 

AiUNDi La i . property; and not the whole of mortgage debt. If, for
example, that property is worth Rs. 5, that amount only - nan be 
realized by the sale of it, and the mortgage money, can be satisfied 
to the extent of Rs. 5 only. The purchase o f such property by 
the mortgagee cannot make any difTerence so far as the qiiostiou of 
the satisfaction of the mortgage debt is concerned. Where, on the 
other hand, the portion o f the mortgaged property purchased by 
the moiugagee is of a value higher than the amount of the mortgage, 
and the difference between that value and the price paid by the 
mortgagee is equal to or exceeds th<3 amount of the mortgage, tlie 
purchase has the effect of fully discharging the mortgage. For 
in suoh a case the mortgagee cannot- in equity be ajlowed to heneflt 
.by his purchase, and, whilst retaining in his own hands so much o f 
the actual valne of the property as is represented by the amount o f 
the mortgage, to realise that amount by a sale of the remainder o f 
the mortgaged property. If, ho^vever, the mortgagee has paid for 
the property its full value, tliat is, the value which it would have 
fetched had it been sold as unincumbered property, the mortgagor 
or any other person holding tlie remainder o f tlie mortgaged 
property has not at all been damnified, and the projierty otlier 
than that purchased by tlie mortgagee must be held liable for a 
proportionate part of the mortgage money. Similarly, i f  tlie 
property purchased by the mortgagee is of a v'alne smaller than 
the amount of the mortgage and the mortgagee has paid for it its 
full value, the remainder o f the mortgaged property must contri
bute the proportion of the mortgage debt chargeable on it. Tf, in 
the case o f such property, the price paid by tlie mortgagee is less 
than the full value, the difference must be held to dis(;hfti‘go the 
mortgage pro tccnto. It is true that, when property is sold by 
auction subject to a mortgage, the price ordinarily paid for it is 
less than its real value by the amount o f the mortgage, as the 
purchaser renders himself liable to discharge the mortgage debt.
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Tiie extent o f  liis liability, liowever, cannot be greater than the ĝga
amount for whicli the property could havo been sold had it not “ " "p , . . CHtTJTNA Lai
been sold subject to the mortgage, for, as I have said above, it is to ».
the extent o f that amount only that the mortgage would have been 
discharged by the sale. To hold that every purchase by the 
mortgagee of a portion of the mortgaged property discilarges the 
mortgage in full would lead to ini(^uitou3 results. If, as I  have 
pointed oat above, the property purclia^ed by the mortg^igce -was 
of the value o f E,g. 5 only, and only Es. 5 ont o f the mortgage
money could possibly be realized by t':!' o f that property, it
cannot by any stretch o f reasoning be said that,, by reason of the 
purchase of that property by the mortgagee, the whole o f the 
mortgage debt exceeding Rs. 5 lias beeii discharged. lu  the case 
of Ballam Das v. Amar Raj and another (1), the value o f the 
property sold was more than the amouat o f the two docrees held 
by the mortgagee purchaser. That case is therefore consistent 
with what I  have said above. In Ahmad Wali v. Bakar IJtisain
(2), the, proposition was laid down somewhat broadly i f  the value 
of the property sold was less tlian the amount of the mortgage 
debt, but we have no reason to assume that such was the case.
The view which I have taken of the question was adopted and 
acted upon in Sumera Kuar v. Bhagwant Singh (8).

The Courts below have, in my judgment, dismissed the suit 
on insufficient grounds. The plaintiff stated that the value o f  
the property purchased by him satisfied the mortgage to the extent 
o f Rs. 49 only out of the principal, while the defendants averred 
that it was much more. These ([uostions ought to have been 
gone into.

I allow the appeal, and, setting aside the decrees below, remand 
the case under section 562 of the Code o f Civil Pro:?edure to the 
Court of first iiistauGO with dircutious to renxlmit it under its 
original number i:i the register, and try it on the merits in 
advertence to the above remarks. Costs to abide the result.

Appeal decreed a%d cause remanded.
•1) I. L. E., 12 All,, 537. (2) Weekly Notes, 1888, p, 61,

(8) Weekly. Notes, 1895, p. 1.
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