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Before Sir John Edge, KL, Chief Justice, and Mr. Justice Blair.

1896. SOHAN LAL (JTOGMENr-DEBTon) ®. HAEDEO SAHAI (DECiiEE.noiDEH). ®
JSxecntion o f  decree—Civil Froceittre Code, Section 396—Poiocrs o f  Court 

executing a decree fo r  'partition. ,
Seld  that a Court has no power uiidor section 806 of tho Codo of Civil 

Procedure to order its am!n to caitso a wall to ba built separating portions of 
property of wliicli pattition lias boon decreed.

The facts o f this case suffioiently appear from the jiidgmont o f  
the Court.

Pandit Sundar Lai, Pandit Baldeo Ram Dave and Bahu 
Bevendro Fctih Ohdedar, for the appellant.

Mr. Dwarha Nath Bcmerji and Babn Jogindro Nath 
Ghaudhri^ for the respondent.

E dge, C.J., and Blaie, J.—Hardeo Sahai brought a suit for 
partition of houses and shops against Sohau la l. A decree fur 
partition was made. By dirootion. o f  the Court the plaiatiff 
prepared two lots. The defeu l̂attt was allowed to selcct wl\ich 
of those two lots he would take. The defendant selected one l o t : 
the plaintiff took the other. The aminput the parties iu possession 
of their loTS. Thereupon, it appears to us, the suit terminated. 
There was the decree, and there was execution complete. After
wards the plaintiff came into Court and asked the Court to direct 
the amin to buikl a wall between his lot and the defendant's lot. 
The Court directed the amin to build a wall. The wall was built. 
The defendant objected to the jurisdiction of tne Court to make ‘ 
any such, order, and to the wall as having encroached on his land 
and as having excluded him from a portion o f the land allotted 
to him. The Court dismissed the objection, and from that order 
o f dismissal this appeal has been brought.

I ’or the defendant appellant it has been contended that the 
Court had no longer jurisdiction after making its dctjree and order 
allotting the portion selected by the defendant to him and the 
portion left to the plaintiff. He also contended that, even if the 
jurisdictioD of the Court was not then determined, the Court has
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♦ First Appeal, Ko. 131 of 1896, from a decree of Pandit Rai Indar Narain 
Subordinate Judge of Meerut, dated tho 8th February 1896.



no jiirisdictiou io direct a wall to be built, and that its order in igge
that respect was in any event ultra vires* sohah Lah

On behalf o f  the plaintiff respondent it has been contended 
that the Court has power under section 396 o f  the Code o f Civil Sah ai.
Procedure to order a wall to be built, and reliance is placed npon 
the third paragraph o f section. 396. It is contended that the 
“ bounds”  therein mentioned would include the building o f a wall.

Wo are not aware that the Court has any power in a partition 
suit to xlireot an officer o f the Court to have a wall built in carry
ing out the partition. There is nothing in section 896 to suggest 
that a Court has any such authority. The metes and bounds ”  
mentioned in the third paragraph of section 396 arê  merely the 
measuremeuts and the limits of the shared which may be mentioned 
in the commissioners’ report. “  Bounds ”  there do not mean a 
wall to be built.* I f  that was the meaning of the words o f that 
section, the wall would have to be built in the report, and when 
the commissioners differed two walls would have to be built, each 
in a separate report. It would be inconvenient, if  dangerous 
to the rights o f the parties, that a Court should have power to 
order its officer to have a wall built in a partition suit. Suppose 
the officer made a mistake and built a wall on the defendant's laud 
instead o f on tlie plaintiff’s, what remedy would there be? What 
could the defendant do with the wall ? He could not cart it away 
and put it upon ^nyone else’s land, and the materials would be 
an obstruction on his own land. He would have no action against 
the plaintiff, as the wall was not built by the plaintiff, but by the 
Court amin under the orders o f the Court. The defendant might 
complain that he did not want the wall and did not see why a 
wall should be built on his land for the amusement o f the plaintiff.
H^ might very reasonably say that, if  the plaintiff wanted a wall 
built between them, the plaintiff was at liberty to build a wallon 
his own laud, so long as he did not interfere with any rights or 
other easement which the defendant had obtained on partition.
It is much safer to leave the person who can be answferable in a, 
suit for trespasi, or interference with an easement, to build a wall
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at his own risk than for the Court to instruct its amin to commit 
what may be an act o f trespass.

We allow the objection to this extent that we hold that the 
SiHA^^ Court had no authority to order the amin to bnild the wall and 

that its order in that rcspect was ultm  vires : to this extent we 
allow this appeal with costs.

Appeal decreed in  p a rt

1896 Before Mr, Justice JBanerji,
Becmltr', 22. OHUNNA LAL (Piaintiip) v. AITANDI LAL And othees (Dbi'Endaitts).* 

Mortgage—Sr'.le o f portion o f  mortgaged ;property under a decree not on the 
f/iortgage—Mortgage not therelg extingidsltei, hut mortgagee hound to 
taJce into account the fu ll  valtte o f  the property so hrowglit to sale.
When a mortgagee holding a mortgage over two distinct properties brings 

one of them to sale in execution of a decree against the mortgagor not being a 
decree on his mortgage and purchases such property himself, the whole mortgage 
ia not necessarily thereby extinguished; butj if the mortgagee subsociuently 
seeks to hring the mortgaged property to sale in execution oi a decree obtained on 
his mortgage, lie will have to bring into account the full value of the portion of 
the mortgaged property purchased by him under his former decree. Sumera Kuar 
V. Shagwant Singh (l) followed, Ahmad Wali r. Balear Umain, (2) and 
Dallam Das r. Amar Baj (3) referred to.

The facts o f this case sufficiently appear from the judgment of 
Banerji, J.

Mr. Amir~ud~din, for the appellant.
Pandit Swidar Lai, for the respondents.
BaneejI; J.—This was a suit for sale under a mortgage whioli 

comprised two items o f property, namely, a pfeoe o f liomestead 
land and a shop. The mortgagee Jield a simple decree for money 
against the mortgagor, in execution o f which he caused the land 
and a two-thirds share in the shop to be sold by auction subject to 
Ms mortgage. He himself purchased the land, and the share iiT 
the shop was purchased by the defendant Ho. 5, who subsequently 
sold it to the defendants Nos. 3 and 4. The remaining one-third

* Second Appeal, No. 977 of 1895, from a decree of Paudit Eaj Nath, Sub
ordinate Judge of Moradabad, dated the 10th May 1895, confirming a decree
of Babu Bhawani Chandra Chakravati, Muneif of Sambhal, dated tlio 4th
March 1895.

(1) Weekly Notes, 1895, p. 1. (2) Weekly Notes, 1863, p. 61,
(3) I, h. R., 12 All., 637.
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