
180 THE INDIAN LAW REPORTS, [v o l . X IX .

1896

AitOiAS
Eam

1) ,

L a o h m i i

Fabaik.

be payable. It is ueedless to observe that that arrangement and 
the deoree in appeal which was pa.ssed in aeeordaiK ô lantli it did 
not bind the present appellants. Snb.iec[uontly, on the docree-- 
holders proceeding to obtain eseontion by sale, thos(; applicants 
again objected that interest on the principal amount and interest 
aftGi’ the 2nd of January 1889 could not be included in the suin 
for -which the property could be sold, so far as they were concerned. 
The Subordinate Judge dismissed their objection, and from that 
order o f dismissal this appeal has been brought.

In our opinion sections 86, 88 and 89 are rpiite clear and leave 
no reason to doubt that the objt;ction of these appo]Units avhs 
good in law. In coming to the above <*onclusion wo have not 
overlooked the provisions of seDliions 209 and 222 o f the Code o f 
Civil Procedure. In our opinion those seijtion.  ̂(iaiinot aifei.-t the 
special provisiouB o f the Transfer o f Property A<it. AVe construe 
the deoree on this particular point, a.s it may be (‘onstrucd, as si 
lawful decree under section 88, and noi as an illegal <lecro(‘ , as it 
W'ould be if the contention of the denree-holdoi-s was (‘orrect, and 
we hold that the property cannot be sold in rospe.,!! of any interest 
after the 2nd of January 1889, exrept sucli interest as was wrongly 
decreed on costs. We allow this appeal v̂it]l (tests.

Appeal rleermd.

1896 
Deeemher iV.

Before Sir John ISdge, Ki., Chief Justice, and Mr. J'usHee Blair,
RAM LAL AND OTHEES (DEOU EE-H O M ETiS) V. T U T A V  KTJAli A lVD Ol'UERrt 

(JtrDGJIENT-DKBTORS).*
Aot No, IV  0/1882 (^Transfer o f Troferiy Aai), xeciioHs 87, Kfl, 92, 93— 

demotion o f a mortgage—Deoree fo r  redem})Hom~'E,rtension o f  time 
limited fo r  payment o f  deeretal ainoimi—JĤ veention o f deoree.

In tho casa of a docrea for redemption or for fovecloaiu'e under tlia Ti'iuisFttt' 
of Property Act, 1882, both of which decree stand in this veapocfc iiyou tlie saiiiti 
footing', no extension of the time limited by the docrea for paymoal; of th« 
decretal amount can he inade except for good <!.uiso shown, wliothor tlie order 
under section 87, in a snit for foreclosure, or the order under siitjfcioii 0‘-{, in a 
suit for redemption, has been applied for or not. Fooresh Nath Mojmitlar

 ̂Krst Appeal, No. 41 of 1896, from an order of Miuilyi Muhammad Mazhar 
lluaai 1, Rnbordinate Judge of Mainpuri, ditud the 4th S3pt.mbar‘ 1895,



V' Mamjodii Mojtmdaf (1) dissouted from. Kanava Kimtp r, Govinda ĵ ggg
(2) distinguislied. ________
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Tlus was an appeal arising out o£ the dismissal oT an appllca- 
fion nncler .scuiioii 93 o f tlie Tr.uirifcr o f Property Ao%  1882, that T u rn  Kcab. 
a certain mortgage might bo doolarecl to be foreclosed.

Ill 1869 one Tnlsa Knar mortgageclj by a deed o f couditioual 
sale, ('(jrtaiii immovable property to Kirpa Ram and others. The 
deed provided that the property should be redeemed within three 
years and that, if it were not so redeemed, the mortgagees sliould 
get possession, aud̂  after ho obtaining po.ssession, the profits were 
to be applied first in payment o f  the interest on the mortgage debt 
and then in reduction of'the principal. The term o f the mort
gage was twelve years. In 1872 the .mortgagees got a decree for 
])os,session wliicli they subBequently executed. Upon tbisj, one 
Raj Knar bronglit a suit for pre-emption against the mortgagees, 
and on the 22nd o f vSeptember 1874 obtained a deoree conditioned 
on her paying-the mortgage money and interest. Afterwards, on 
tj\e Srd o f O'.itober 1874, Raj Knar snb-mortgaged her right as 
mortgagee under the pre-emption decree to Ishri Prasad, Ram Lai 
and others for Rs. 7,500. The money so secured Avas deposited to 
.-idtisfy tlie pre-emption dc(.ree and ppssession was obtained on the 
(>tir ot‘ ^^ovembor 1874. Tulsa Knar, the original mortgagor, 
executed another mortgage in favour o f Raj Kuar for Rs. 1,500.
Ishri Prasad, Ram I^al and others, the snb-mortgagees, then sued 
foi’ the recovery oi‘ their mortgage debt and obtained a decree 
■against Raj Knar on the 28th o f  September 1888. After that 
Tulsa Kuar instituted a suit for redei^ption against Baj Kuar, to 
which, Ishri Prasad and others, the sub-mortgagees, were made 
]>arties. Tnlsa Kuar obtained a decree for redemption ou the 20th 
o f April 1889 on,the condition that Bs. 9,149 should be paid 
within six jnonth.s, otherwise the mortgage to be foreclosed. This 

.decree was confirmed by the Higli Court ou the 28th o f April 
1891. Tulsa Kuar did not deposit the mortgage money within 
the time «pcoified. Meanwhile Ishri Prasad and othm  executed 

(1) I. L. E„ 16 Calc., 246. (2) t  L. R„ 16 Mad., 214
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180G tlicir dcGrcOv They caused tlic riglits o f Eaj Knar as mortgagee to 
bo sold and purcliasGd thorn tliomsolveD o:i the 21st o f SoptembGr
1891. Ou the 20tli o f Fcbniaiy 1893; Isliri Prasnd; in.. cxeciitiou 

Iulsa KtAii. g f Qf i,jg o^vn, brought to sale nud pim3hased'tlie mort
gagor’s rights of Tulsa Kimr, and, subscqiientlj to that purohsisejio 
deposited in court the mortgage money, according to tlic decroc for 
redemption obtiili'.ed by Tulsa Knar in 1889, minus hi,s one-tliird 
share,'and priiyed for exuaution of tlie deereo for redemption in his 
favour. On tlie 19th of Mareli 1894, Ram Lai and others, tlic 
remaining mortgagees, a2)plied for an order abBoluto for foreclosure 
of the morf-gjgo under scction 93 o f the Transfer o f  Property 
Act, 1882. This application was dit-misscd Ijy tlie Subordinate 
Judge o f Maiupnri. Tlie appliciints tlicreuj^on a])pcaled to the 
High Court.

Mr. y. Oonlan and Pandit Sundar Lai, for,tlio appollanis.
Pandit Moil Lai and- Maulvi Ghulam Mujtaha, for the 

rospondeuts.
E d g e , C. T., nnd B l a i r , .T.— In 18G9, Musiinumit Tulsa 

Knar oxGCutod a compound kind o f  mortgage, wliich provided 
tliat, i f  the mortgage money wis not paid within three yearp, tlie 
mortgage should lie one by conditional sale nnd the mortgagees 
.should have possession. The mortgage money was not paid within 
three rears and the mortgagees obtained ]>ossession. The mort- 
gagor brought a suit for redemption under the Transfer o f  Pro
perty Act, 1882, and on the 20th o f April 1889 o1)tained a decrce 
for redemption under section 92 o f tliat Act. The dcorcc fixed the 
20th of October 1889 as the day on, or before which payment was 
to be made, and, the mortgage beiug one by cond’tional sale, de- , 
creed, in the event o f  non-payment by the date fixed, that tlie mort
gagor i3hould bo absolutely debarred o f all right to redeem the 
])roperty. As is usual in these cases, the amount was iiot paid ou 
or before the 20th of October 1889, and no application by the 
mortgagor; or by any representative o f the mortgagor’s interest as 
mortgagor, was madd under section 93 to tlui Court to ]iosipone the 
day fixod hy the decree under ôc.tion 02 for payment rn itil flio
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14th o f Mardi 1894:j wlieu one of the mortgagees, who in the i896 
mcautime had acquired by purchase the mortgagor's interest, paid 
the mortgage money into Court. Ou the 19th o f March 1894., . T T A 1 TtoSA KI7AE.the other mortgagees or tlieir rGpreseutatiyes applieci lor an order 
under sqptiou 93 ’o f the Transfer of Property Act debarring the 
mortgagor, and all persons chiiming through her̂  of all riglit to 
redeem the mortgaged property. That application o f  the 19th o f 
Marjh 1894 v̂as dismissed, and from the order of dismissal tbis 
appeal has been brought.

It seems to have been assumed ]>y tlio Gonrt below that it 'was 
at lilwrty to do, without reference to the Transfer of Property’
Act, 1882, tliat which tJio Court of Chancery in England used to 
do in suits for foreclosure, namely, to extend the time within 
which the mortgage money might be paid; and the Court below’ 
further assumed that it had this power even in a case in which 
there was no cause shown for postponing the day for payment.
The practice o f  the Court o f Chancery in England in the case of 
a suit for redemption differed materially in those respects from 
its practice in the case o f a suit for foreclosure. In the ease o f  a 
suit for redemption, it does not appear to have becu; except possibly 
in a very exceptional case, the practice o f  tlie Court o f Chancery 
in England to extend the time witliin which the decreed redemp
tion money might be p;iid. The cases showing wliafc the practice 
o f the Court o f  Cliancery was are coHooted at p]). 1104 and 110(> 
o f Coote ou Mortgages, 6th edition.

Whatever may have been, or ]iiay now be, the practice in 
England in snits for redemption or foreclosxire o f a mortgage, 
what we are concerned with in India is the law on this subject 
which the Indian Legislature, being a competent body to legis
late in that respect, has enacted, shall bo followed by Coiirta in 
this cotmtry. That law* is provided for us in the Transfer of 
Property Act, 1882 (Act; N'o. I V  of 1882). So far as the power 
o f a Court to extend the time in a suit for redemption or in a suit 
for forocloBurc in India is concei'ned,'- the pow'̂ er and jurisdiction 
of the Court are limited, in the cano of foreclosiiroj by section B7y
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1896 ill the ease of redemption, by section 93 of tlio TraiiBfer of
"EAM nr* Pi'optJi’t j Atit̂  aud ill that respeot tlie two suits arc placed on 

exactly the yame basis: in neither oase has a Coiirtj Avhioh is 
iutsA Etjas. Transfer o f  Property A*t, 1882^

power to extend the time for payment excopt on good cauf̂ e shown.
Now, ill this case, there was no good or other cause shown why 

t]i(' C'ourt should postpone the date fixed by the decree wliich was 
]mssed under section 92 o f the Act for payment to the defendant. 
The Courts in India, where the Indian Legislature has made 
express provisions on the subject, have no power to arrogate to 
themselves the jnrisdictiou whicli was exereised by the High 
Court of Chancery in England. In onr opinion the application 
of tlie mortgagees, respondents here, of the 19th of March 1894  ̂
for an order under section 93 debarring the mortgagor, and any 
ooe okiraing under her, of all right to redeem should liave been 
granted.

It has been contended that—"inasmucli as section 93 o f the 
Transfer of Property Act, 1882, enacts that, oii tlie j)assing o f any 
order uudta* this section, the plaintiff^s right to redeem, and the 
security, shall, as regards the ])roperiy affectcd 1)y the order, both 
bo extinguished; provided that the .Court may, upon good cause 
shown aud upon such terms, if  any, as it thinks fit, from time to 
time, postpone the day iixed unclor section 92 for payment to the 
defendant,”—the mortgagor or tlie purcluiser o f the equity o f 
redemption had a right, until such order was made i?-ndcr section 03, 
to come into Court at any time aud make ])ayment o f  the redemp
tion money, and to do so without even having obtained an order 
on good cause shoAm postponing tlie day for jjaymcnt. Now, i f  
there was nothing else than the proviso to section 03 to sliow that 
that contention was unsound, the proviso would meet tlie argu
ment, But earlier in the section we iind in the second j)aragraph, 
which 18 the paragraph which deals with what is to happen on 
default of payment, the words if such payment is not so made.’  ̂
These words, in our opinion, must refer to a payment made in 
accordance with the deurce passed under section 92, and indicate
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that, iinless the Court makes au order under the proviso to jgpg
section 9*3, there i,=! no right in the mortgngor in n suit for redomp-
tion to make the payment after the diite fixed in the decree has «•
passed. '  The order under section 93 debarring the mortgagor o f KitaeKuab.
all right to redeem would bê  when drawn up̂  a docaiment of title
in the hands of thê  mortgagees; as it would show that the right to
redeem allowed by the decree under section 92 had lapsed and
that no extension had been gianted o f the time within which
payment might be made. Tlie opening words of the second para-
gra])h o f section 87, whioh plates to a suit for foreclosure, are the
same as the opening words of tlie seitoud ])aragraph o f section 93
whieh relates to redemption. Tii our opinion, no matter what tlie
praetine o f the Court of Cluuir-ery in Plnghind may liave heen, the
intention o f the® Indian Le '̂islature, as expressed hy it in the
Transfer o f Property Aet, 1882, was that there sliould !>e no
extension o f time, exi;opt for good cause shown, whether tlio order
under section 87 in a suit for foreclosure, or the order nnder
section 93 in a suit for redemption, ŵ 'as a])plied for or iiot.

We cannot agree with the decision o f tlie High Court at Cal
cutta in PooresJi Nath Mojumdar v. Ram>jodit, Mojumdar 
(l)j the provisions o f the Transfer o f Propert.y Act being in our 
opinion clear in this matter. As to the case o f Kancira Kurup  
V . Govinda Kurup  ( 2 ) ,  it is to he observed that there was no 
decree in that case, under section 92, as to what should happen in 
case payment was not made within tlie time fixed.

We allow this appeal, and direct that an order be drawn up 
under section 93 o f the Transfer o f Property Act debarring the, 
mortgagor, and all those chuming under lier, o f all right to 
redeem the mortgaged property. The a,ppellants will have the 
costs o f this appeal and o f  tlie application, in the Court below.
O f course, the persons wlio paid the mortgage money into Court 
will be entitled to get it out, their a])plication being necessarily 
dismissed.

Appeal decreed.
(1) T, L. E., 16 Oftlo., m  2̂) I, L. R., ,16tMad„ 214.

VOL. XIX.] ALLAHABAD SERIES. 185



1896 -Titstice, and Mr. / u.H ice JBlair.
Decenher 18. KASHI PRASAD (JtrDaMEl^T-MBTOB) v. SHKO SAHAI (Decreb^-HOI.dee), * 
----------- j y  ĵ ggg {j}y^nsfer ofFro$.erty Act) sections 88, 89, d^—Ilxeouiion

o f  d e cre e — Decree fo r  sale—Agreement fo r  payment ly instalments witli
enhanced interest —Civil Procedure Code, section 257 1̂.
A decreo for sale uuclor scctiou 88 of tlio Ti'iinsl'ni' oT Property Act, 1882, can 

only he csocuteclfov the amoimt decreed or foiind on an acconut being takou to bu 
due, and tlie oi’dor for sale oanuot, exGopfc with regard to any additional costs wluc.li 
may be provided for by an order usdor scetioii 9-L, cxtoud hi any way the liability 
o£ the judgment-dcbtor or his pVoporfcy uudur tho d«aree. Sita Ham v> Dasralh 
Das. (1) distinguished.

The facts of tkis casu .sufficitiiitly appear from the judg'iuent of 
tlio Court.

Babu Jogindro Nath Chaudhri, for tho appeUaut.
Mr. Roshan Lai for the respondent.
E d g e , C. J., aud B l a i r , J.—Tho respcuduiit on tlio 7th of 

May, 1891, obtained a decrce for s:do under section 88 o f tho 
Transfer o f Property^Act, 1882, against, the appellant licro. 
Subsequently to tho making o f that deoroe, and after expiration of 
the time for payment limited by tho decree, the respondent obtained 
an order under section 8i) of that Aot. Jjater still, after tho 
making of tliat order, the parties agreed that tho appellant here 
might pay by instalments, part o f  (he consideration for that 
agreemejit being an increase by about Rs. 2,000 of the decretul 
debt and certain provisions as to tlie payment of additional interest. 
The Court sanctioned the agreement under section 257A. o f  tlio 
Code of Civil Procedure. The respondent now seeks to have 
execution of tho decree and tho agreement, or rather to have 
execution for tho amounts meniioned in the agreement and for tlie 
additional interest mentioned in the agreement. Tho Court below 
granted the application, and from that order this appeal has boon 
brought.

Mr, Roshan Lai, for the respondent, Jias contended that an 
agreement of this kind which has been sanctioned by the Court
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 ̂First Appeal, No. 130 of 1896, from a decree of Pandit Bausi Dhar, Subordinate}’ 
Judge of Gforaldipur, dated the l7th February 189G.

(1) I. L. Pw 5 AIL 49?.



can bo enforced by execution as if it were a decree, and in fact tbat jsse 
it. varies iite decree. He has relied on Ameer-un-nissa Khatoon "~^7shi  ̂
V. Mecr Mahomed H om in  (2) aud on Sita Ram v. Dasrath Pbabad 
Bas (1).* The case in Calcutta decided nothing of the kind; in fact sbeo Sahai« 
it left the question open to bo decided snbsequently whether the 
decrec-holder could cnforee his decree for anything not specifically 
deereed. The Full Bench case in this Court certainly supports to 
some extent Mr. Hoshan Lai’s argument. It decided tbatj where 
there n'as a sulahuamah relating to a decree which, had been 
sanctioned under seotiou 257A. o f the Code o f Civil Procedure, the 
decree might be executed in accordance r̂ifch its provisions. In 
that case the snlahnamali imposed an additional burden on the 
jndgment-debtoi" not imposed by the decree. We doubt i f  that view 
of the law woivld be considered a good one at the present day.
Fortunately; it does not bind us in this case, for, althongli the 
de.n’ee in that case was one in onforoement of a hypothecation by 
sale, the desroc was made in 1881, and consequently was jiot a 
docree for sale under the Transfer of Property Act, 1882.

Section 210 o f the Code o f Civil Procedure enables a Court 
after passing a dcoree for the payment of money, on the application o f 
the jiidgment“debtor and with the consent of the decree-holder, to 
order the amount decrced to be paid by instalments on such terms, 
as to the payment o f interest, attachment of the property or otherwise, 
as the Court thinJcs fit. Such aii application must be made within 
six months of the date of the decree. By the same section it is 
enacted that, '̂̂ savo as is provided by that section and section 206, 
no decree shall be altered at the request of the parties” . That section 
does not apply to a decree for sale, which is not a decree for money, 
and which can only be made under the. Transfer of Property Act,
1882, since that Act came into force. It is obvious that, where a 
decree for sale is made undei section 88 of the Transfer of Property 
Act, no subsequent agreement between the parties can increase the 
amount for which the property is to be sold in case default o f 
payment is made. Under section 88 the decree must direct that

(1) 2 C. L. R. 143. (2) I. L, S., S AU. 492.
28
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18«6 the procoecls of the sale, after defraying thereout the ex])eiises of 
the sale, shall be paid into Court “  and applied in payment of what 

Peasab is so found due to the plaintiff; and that tlie balance, if  any, be
Sdjso Ŝabai, defendant or other ]:>ersons entitled to receive the same.”

The words ^'what is found due to tlic plaintiff^’ refer to wdiat is
found due in the ac.cioiint or b}' the declaration o f  the Court 
mentioned iii section 86. The order luider section 89 can only be 
an order that the property, or a sufficient part thereof, he sold and 
that the proceeds of the sale be dealt with as is mentioned in 
section 88. There is no provi^ îon in section 88 or section 89 such 
as those contained iji the proviso to section 87, whicJi is the scction 
relating to suits for foreclosare, or in section 93,, which is the 
section relating to suits for redemption. Wo can only come to the 
conclusion that a decree for sale uiidcr scction 88 o f tlio Transfer*
of Property Act can only be executed as provided by that Act, 
that is, for the amount decreed or found in account to be due, and 
that the order for sale cannot, except with regard to any additional 
costs which may be provided for by section 94, extend in any ww 
the liability of the jndgment-debtor or his property under the 
decree. All that this decree-holder is entitled to under the order 
under section 89 is to have his decree executed for the amount 
decreed and the expenses o f the sale and for any additional costs 
which may be incurred LUider section 94. He cannot have execu
tion of the agreement by whinh time was given.'As the a])]>Iication 
was one for execution of the agreement, we allow this appeal 
and dismiss the application with costs,

App6cd decraed-

1896 
D eom U f 18.

Before Justice Aihman.
CHIDDO (PiAiN Trai?) V. PIAEI LAL a n d  a n o t h e r  (D k f j in p a n x s ) .*  

Civil ^rooeiure Code, seaiiou 316~5aZe certificate—TUle o f  auction 
'^wchaser who has not obtained, a sale oertiJlcate—JSxecution o f deerce. 
A]tliotig:Ii the auction pm-chaser at a sale held iu cxocution of n d«croe 

may not obtain a full title until a oevtiflcate has been granted, this must u«t

 ̂Second Appeal, No, 107 of 18%, from a decree of Mfiulvi Muhainnmd 
Mazhai’ Hasain Khanj Subordinata Judge of Maiiipuri, dated the 3rd Doccinlxir 
1894, revoi'sing ii dccTcc of Balju Aolial Bohai'i, MunBif of Etali, dated tho 5i5th 
Soptcmber 1894.


