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be payable. Tt is ncedless to observe that that arrangement and
the decree in appeal which was passed in accordance with it did
not bind the present appellants. Subsequently, on the decree-
holders proceeding to obtain execution by sale, these applicants
again objected that interest on the principal amount and interest
after the 2nd of January 1889 could not be included in the sum
for which the property could besold, so far as they were concerned.
The Subordinate Judge dismissed their objection, and from that
order of dismissal this appeal has been brought.

In our opinion scctions 86, S8 and 89 are guite clear and leave
no reason to doubt that the objection of these appellants was
good in law. In comiug to the above conclusion wo have not
overlooked the provisions of sections 209 and 222 of the Code of
Civil Procedure. Tn our opinion those sections sannot affect the
special provisions of the Transter of Property Act. We construe
the decrce on this particular point, as it may be construed, as a
lawful decree under section S8, and not as an illegal decree, n~ it
would be if the contention of the decrec-holders was correct, anl
we hold that the property cannot he gold in respesf of any interust
after the 2nd of January 1889, except such interest as was wrongly |
decreed on costs.  We allow this appeal with costs,

' Appeal decreed,

Before Sir John Tidge, Kt., Chief Justice, and Mr. Justice Blair,
RAM LAY aAwp orEER8 (DEOREE-HOLDERS) o, TULSA KUAR AxD ornBns
(ToDUMENT-DEBTORE).®
Act No. IV of 1882 (Transfer of Property Act), sections 87, 89, 92, MR

demption of a mortgage~Decree for redemplion—IErtension of time
Uimited for payment of decretal amount—Ilrecution of decree. '

In the cass of a deeree for redempbion or for foveclosure wnder the Transfor

of Property Act, 1852, both of which decree stand in this respect npou the same

footing, no extension of the time limited by the docreo for payment of tha

dacretal amount oan he made except for good cause shawn, whother the oxder

under section 87, in a suit for foreclosure, or the order under saction 93, iu a

suib for redemption, has heen appliod for or not. Pooresk Noth Mojumdear

* Pivst Appoal, No. 41 of 1896, from an order of Muulyi Muhammixgl. \%mzliﬂ ‘
Hnsuis, Subordinate Judgo of Mainpuri, dited tho 4th Saptambar 11895,
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v- Ramjedu Mojumdar (1) disseuted from. Ranera Eurup v. Qovinda Kurup
(2) distinguished, )

This was an appeal arising out of the dismissal of an applica~
tion under Section 93 of the Transfer of Property Act, 1882, that
a certain mortgage might he declared to be foreclosed.

In 1869 one Tulsa Kuar mortgaged, by a deed of conditional
sale, certain immovable property to Kirpa Ram and others. The
deed provided that the property should be redeemed within three
vears and that, if it were not so redeemed, the mortgagees should
get possession, and, after o obtaining possession, the profits were
to be applied first in payment of the interest on the mortgage debt
and then in reduction of-the principal. The term of the mort-

gage was twelve years. In 1872 the mortgagees got a decree for

possession whieh they subsequently executed. Upon this, one
Raj Kuar hrought a suit for pre-emption against the mortgagees,
and on the 22nd of September 1874 obtained a decree conditioned
on her paving.the mortgage money and intevest. Afterwards, on
the 3xd of Outolier 1874, Raj Kuar sub-mortgaged her right as
mortgagee under the pre-emption decree to Ishri Prasad, Ram Lial
and others for Rs. 7,500. The moncy so secured was deposited to
sa.tisf)" the pre-emption decree and possession was obtained on the
fth' of November 1871 Tulsa Knar, the original mortgagor,
exeented another mortgage in favour of Raj Kuar for Rs. 1,500,
Tshri Prasud, Ram Tl and others, the snb-mortgagees, then sued
for the recovery of their mortgage debt and obtained a decree
against Raj Kuar on the 28th of September 1888. After that
Tulsa Kuar instituted a suit for redemption against Raj Kuar, to
which, Ishri Prasad and others, the sub-mortgagees, were made
paxtics, Tnl:a Kuar obtained a decree for redemption on the 20th
of April 1839 on the condition that Rs. 9,149 should be paid
within six months, otherwise the mortgage to be foreclosed, This
.decree was confirmed by the High Court on the 28th of April
1861. Tulsa Kuar did not deposit the mortgage money within
the time specified. Meanwhile Ishri Prasad and others executed
(1) L L. R, 16 Cale., 246, (2) L L. R, 16 Mad,, 214,
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their decree. They coused the rights of Raj Kuar as mortgagee to
be sold and purchased them themselves on the 21st of September
1891, On the 20th of Febyuary 1893, Ishyi Prasad, in. execution
of a decree of his own, brought to sale and purchased -the mort-
gagor’s rights of Tulsa Kuar, and, subsequently to that purchase, he
deposited in conrt the mortgage money , according to the deeree for
redemption obtaired by Tulsa Knar in 1889, minus Lis  one-thivd
share, and prayed for exceution of the deoree for redemption in his
favour. On the 10th of March 1894, Ram Lal and others, the
remaining morigagees, applied for an ovder absolute for foreclosure
of the mortgige under scetion 93 of the Transfer of Property
Act, 1882, This application was dismissed by the Suhordinate
Judge of Mainpuri. The applicants thereupon appealed to the
High Couxt. :
Mur. 7. Conlun and Pandit Sundar Lal, for.dhe appellants.
Pandit Moti Lal and Manlvi Ghulom Mujtala, for the

‘respondents,

Evcy, €. 1, aud Braig, J—TIn 1869, Musanmmat Tulsa
Knar excented a compound kind of mortaage, which provided
that, if the mortgage money was rot paid within three years, the
mortgage ehould he one by conditional sale and the morigagees
should have possession.  The mortgage money was not paid within
three vears and the mortgagees obtained possession.  The movt-
gagor brought a suit for redemption under the Transfer of Pro-
perty Act, 1882, and on the 20th of April 1890 obtained a decree
for redemption under section 92 of that Act. The decree fixed the

- 20th of October 1889 as the day on or before which payment was

to be made, and, the mortgage Deing one by conditional sale, de-
creed, in the event of non~payment by the date fixed, that the mort-
gagor should be absolutely debarred of all right to redeem the
property. Asis usual in these cases, the amonnt was not paid on
or before the 20th of *October 1889, and no application Ly the
mortgagor, or by any representative of the mortgagor’s interast ay
mortgagor, was made under soction 93 to the Court to posipone the
day fixed by the dorree undor section 92 for paviment until the
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N
14th of March 1894, when one of the mortgagees, who in “}‘21
meantime had acquired by purchase the mortgagor’s interest, paid
the mortgage money into Court. On the 19th of Maxch 1894,
the other mortgagees or their representatives applied for an order
under seetion 93 0f the Transfer of Property Act debarring the
mortgagor, and all persons claiming through her, of all right to
redeem the movtgaged property. That application of the 10th of
Marsh 1894 was dismissed, and from the order of dismissal this
appeal has heen brought.

Tt scems to have been assumed by the Court below that it was
at liberty to do, without reference to the Transfer of Property
Act, 1882, that which the Conrt of Chancery in England used to
do in suits for foreclogure, namely, to extend the time within
which the mortgage money niight be paid ; and the Court below
further assumed that it had this power cven in a case in which
fhere was no cause shown for postponing the day for payment.
The practice of the Court of Chancery in England in the case of
a suit for redemptibn differed materially in these respects from
its practice in the case of & suit for foreclosure. In the case of a
suit for redemption, it does not appear to have beon, exeept possibly
ina very exceptional case, the practice of the Court of Chancery
in England to extend the time within which the decreed yedemp-
tion money might be puid. The cases showing what the practice
of the Court of Chancery was are collooted at pp. 1104 and 1106
of Coote on Mortgages, 5th edition.

Whatever may have been, or may now be, the practice in
England 'in suits for vedemption or forcclosure of a mortgage,
what we are concerned with in India is the Jaw on this subject
which the Indian Legislature, being a competent body to legis-
late in that vespect, has enacted shall be followed by Courts in
this country. That law is provided for us in the Trausfer of
Property Act, 1882 (Act No, IV of 1882). So far as the power
of a Court to ¢xtend the time iv a suit for redemption or in a smit
for foreelosure in India is concerned,. the power and jurisdiction

~of the Court are limited, in the caro of foreclosure, by section 87,-

1896

Ban Laxn

Ve
Trrnss Kvin.



1826

RAM LAY

Ve
Toisa Kuas.

184 THE INDIAN LAW REPORTS, VoL, XIX.

and, in the case of tedemption, by section 93 of the Transfer of
Properiy Act, and in that vespeet the two suits arc placed on
exactly the same basis: in ncither case has a Court, which is
hound to obey the law of the Transfer of Property Adt, 1882,
power to extend the time for payment except on good cause shown.

Now, in this case, there was no good or other cause shown why
the Court should postpone the date fixed by the decree which was
passed under section 92 of the Act for payment to the detendant.
The Courts in India, where the Indian Legislature has made
express provisions on the subject, have no power to arrogate to
themselves the jurisdiction which was exercised by the High-
Court of Chancery in England. In our opinion the application
of the mortgagees, respondents here, of the 19th of March 1894,
for an order under section 93 debarring the mortgagor, and any
one claiming wnder her, of all right to redeem should have been
granted. _ '

It has Dbeen contended that—inasmuch ag section 93 of the
Transter of Property Act, 1882, enacts that, “ 01 the passing of any
order under this section, the plaintiff’s right to redeem, and the
security, shall, as vegards the property affeceted by the order, hoth
he extinguished ; provided that the Court may, upon good cause
shown aud upon such terms, if'any, as it thinks fit, from time to
time, postpone the day fixed under section 92 for payment to the
defendant,”—the mortgagor or the purchaser of the equity of
redemption had a right, nntil such order was made vnder scetion 93,
to come into Court at any time and make payment of the redemp-
tion money, and to do so without even having obtained an order
on good cause shown postponing the day for payment. N ow, if
there was nothing else than the proviso to section 93 to show that
that contention was unsound, the proviso would meet the argu-
ment, But earlier in the section we find in the second paragraph,
which is the paragraph which deals with what is to happen on
default of payment, the words “if such payment is not so made.”
These words, in our opinion; must refer to a payment made iu
avoordance with the desres passed wnder section 92, and indivate
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that, wnless the Court makes an order under the proviso to
section 98, there iz no right in the mortgagor in a suit for redemp-
tion to make the payment after the date fixed in the decree has
passed. * The order under section 93 debarring the mortgagor of
all right to redcem would be, when drawn up, a document of title
in the Liands of the mortgagees, as it would show that the right to
redeem allowed by the decree under section 92 had lapsed and
that no extension had been granted of the time within which
payment might be made. The opening words of the second para-
graph of section 87, which relates to a suit for foreclosure, are the
same as the opening words of the second pavagraph of section 98
which relates to redemption. Tn our opiniou, no matter what the
practice of the Court of Chancery in Fingland may have been, the
intention of thee Indian Legislature, a8 oxpressed by it in the
Transfer of Property Act, 1882, wag that there should he no
extension of time, exuept for zood cause shown, whether the order
under seetion 87 in asuit for foreclosure, or the order wnder
section 93 in a suit for redemption, was applied for or nof.

We cannot agrec with the decision of the High Court at Cal-
entta in Pooresh Nath Mojumdar v. Ramjodw Mojumdar
(1), the provisions of the Transfer of Property Act heing in our
opinion clear in this matter. Asto the case of Kanare KEurup
v. Gorinda Kurpp (2), itisto be observed that there was no
decree in that case, under section 92, as to what should happen in
case payment was not made within the time fixed.

We allow ihis appeal, and direct that an order be drawn up

ander section 93 of the Transfer of Property -Act debarring the

mortgagor, and all those claiming under her, of all right to
redcem the mortgaged property. The appellants will have the
costs of this appeal and of the application in the Court below.
Of course, the persons who paid the mortgage money into Court
will be entilled fo get it ount, their application being necessarily
dismissed. ' ‘

o Appeal decreed.

(1) T.T. B, 16 Calc., 246, @) L L. R, 16:Mad., 314,
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Refore Sir John Bdge, Kt., Clief Justice, and Mr. Justice Blair.
KASHI PRASAD (JupaneNt-DEBTOR) v. SHEO SATIAI (Dmcmm -HOLDER). ¥

=~ gt No. IV of 1882 (Transfer of Property det) sections 88, 89, 94— Execution

of decree—Decree for sale —Agreement for pag/ment by instalments with

enhanced intorest — Civil Procedure Code, section 257 4. T

A deerec for sale uuder seciion 88 of the Translor of Property Act, 1882, eau
only De exocuted for the amount decread ov found on an account heing taken to be
due, and the order for gale cannot, excopt with regard to any additional costs whicly
may be provided for hy an order under section 94, extend in any way Lhe lability
of the judgment-debtor or his properby under the decree. Sifa Ram v. Dasrath
Das (1) distinguished, )

Tue facts of this ense sufficiently appear from the judguient of
thie Court.

Babu Jugindro Nath Clawdhri, for the qppelldnt

Mr. Roshan Lal for the respondeut.

Epgg, C. J.,, and Brair, J—The respondent on the 7th of
May, 1891, obtained a decree for sale under scction 88 of the
Transfer of Proparty, Act, 1882, against. the appellant here.
Subsequently to the making of that decree, and after expiration of
the time for payment limited by the deerce, the respondent obtained
an order under scction 39 of that Ast. T.ater still, after the
making of that order, the parties agreed that the appellant here
might pay Dby instalments, part of the consideration for that
agreement being an increase by about Rs. 2,000 of the decretsl
debt and certain provisions as to the payment of additional interest.
The Court sanctioned the agreement under section 257A. of the
Code of Civil Procedure. The respondent now secks to have
execution of the decrec and the agreement, or rather to have
execution for the amounts montioned in the agreement and for the
additional interest mentioned in the agreement. The Courl below
granted the application, and from that order this appeal has been
brought. ‘

Mr. Roshan Lal, for the respondent, has contended tlmt an
agreement of this kind which has heen sanctioned by the Court

*First Appeal, No, 130 of 1896, from a decree of Pandit Bansi Dhar, S
Fudge of Goraklipur, dated the 1’/'th Fobruary 1896, it Bonsi Dl Subordin Lt

(1) I L. . 5 AlL 492,
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can bo enforced by execution as if it were a decree, and in fact that
it varies the decrce.  He has relied on  Ameer-un-nissa Khatoon
v. Mecr Mahomed Hossein (2)and on Sita Ram v. Dasrath
Das (1).* The case in Caleutta decided nothing of the kind ; in fact
it left the question open to be decided subsequently whether the
decrec-holder could enforec his decree for anything not specifically
deereed.  The Full Bench case in this Court certainly sopports to
some extent Mr. Roshan Lal’s argument, Xt decided that, where
there was a sulalinamal relating to a deeree which had been
sanctioned under section 257 A. of the Code of Civil Procedure, the
decree might be executed in accordance with its provisions. In
that case the sulabnamah imposed an additional burden on the
Judgment-debtor not imposed by the deerce. We doubt if that view
of the lnw woudd be considered a good onc at the present day.
Fortunately, it does not bind us in this case, for, although the
de:ree in that ease was one in enforsement of a hypothecation by
gale, the decree was made in 1881, and consequently was not a
decree for sale under the Transler of Property Act, 1882.

Seation 210 of the Code of Civil Procedure enables a Court
after passing a decree for the payment of money, on the application of
the judgment-debtor and with the consent of the decree-holder, to
order the amounnt deereed to be paid by instalments on guch terms,
as to the payment o.f interest, attachment of the property or otherwise,
as the Court thinks fit.  Such an applieation must be made within
six ‘months of the date of the decrce. By the same section -if is
enacted that, “save as is provided by that section and section 206,
no decree shall be altered at the request of the parties”. That section
does not apply to a decree for sale, which is not a decree for money,
and which can only be made under the. Transfer of Property Adct,
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1882, since that Act came into force. It is obvious that, where a

decree for sale is made under section 88 of the Transfer of Property .

Act, no subsequent agreement between the parties can increase the
amount for which the property is to be sold in case default of
payment is made. Under section 88 the decree must direct that

(1) 2 C. L. R. 148. (@) L L. R, §AIL 492,
28
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the proceeds of the sale, after defraying thereout the expenses of
the sale, shall he paid into Conrt # and applied in payment of what
is so found due to the plaintiff, and that the balance, if' any, be
paid to the defendant or other persons entitled to receive the same.”
The words “what i8 found due to the plaintiff”’ refer to what is
found due in the account or by the declaration of the Court
mentioned in section 86. The order under section 89 can only he
an order that the property, or a sufficient part thereof, be sold and
that the proceeds of the sale be dealt with as is mentioned in
section 88. There is no provision in section 88 or section 89 such
as those contained in the proviso to seetion 87, which is the section
rvelating to suits for foreclosare, or in section 93, which is the
section relating to suits for redemption. We can only come to the
conclusion that & decvee for sale under scetion 88 of the Transfor

~ of Property Act can only be execnted as provided by that A,

that is, for the amonnt decreed or found in account to be due, and
that the order for sale cannot, except with regard to any additional
costs which may be provided for by section 94, extend in any way
the liahility of the judgment-debtor or his property uuder the
decree.  All that this decree-holder is entitfed to under the order
under section 89 is to have his decree execnted for the amount
decreed and the expenses of the sale and for any additional costs
which may be incurred under section 94. Ie cannot have execu-
tion of the agreement by which time was given.- As tha application
was one for execution of the agreement, we allow this appeal
and dismiss the application with costs,

- Appeal decreed.

Before Mr. Justice dikman.
CHIDDO (PoparNtivs) v. PIARI TAL Awp avormEER (DuprEnpancs)*
Civil Procedure Code, seciivn 316—Sale certificate—T'itle of ancéion
purchaser who has not oblained a sale certificate—ILrecution of deoree.
Although the aunction purchaser ab a sale held in exceution of a decree
may not obtain a full title until a certificate has hecn granted, ihis must nat

* Second Appenl, No, 107 of 1896, from a decree of Maulvi Muhammad
Mazhar Hagain Khan, Subordinate Judge of Mainpuri, dated the 8rd Decembor
1894, reversing a decrce of Babu Achal Bohari, Munsif of Btah, dated tho 25th
September 1894,



