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“Before Sir fokn Edge, K1, Chief Justice and Mr. Justice Burlifl,
JANKI (DrrExpanT) 9. BHATRON AND ANOTHER (PLAINTIFFS)¥
Hindu law--Interpretation of document—Will—TInlention of° testator—
* Devise to wife—Widow's estate~Siridhan.

One Debi Din, a separated sonless Hindu, made a will in favour of his wifg of
whicl the naberial elause was as follows -— ¢ After my death the said Mugmat
#® % * {3 o be the person In possession and ownership in place of me, the execu~
tant, of all the bequeathed property aforesaid by right of this will” Debi Din
died loaving a widow and & danghter who was married to one Junki. The widow
obtained possession of the ‘property deslt with by the will on the death of Lebi |
Pin. The duughter died in the life-time of the widow, who thereupon made o
will Jeaving the properfy which had come to her from Debi Din to Janki. On
the death of the widow certain pevsons alleging themsclves to be the nearest
reversioners’to Debi Din elaimed the property.

Held that, on the wording of the will and having vegard to the surrounding
eircumstances of the case, the testator having no mear male beirs, and the
plaintiffs, it reversioners at all, being remote veversioners, the intentien of the
testator, Debi Uin, was to leave the property fn question to his widow as hor siri-
dhan, to descend to her heirs. Koonjbehari Dhur v. Premchand Dutli (1)
dissented from, Mowlvie Mahomed Shuinsool f[qoda v. Shewnl Ram (2) and
Hirabai v, Lakshmibai (3} distinguished

Tar facts of this case sufficiently appear from the judgment
of the Court, '

Pandit Moti Lat, for the appellant.

Pandit Baldso Ram Dawve, for the respondent.

Epge, CJv and Burkiry, J.—Debi Din made a will by
which he bequeathed all his property to Mnsammat Fachminia.
She was his wife. By this will he said:—“ After my death
the said Musammat is to be the person in possession and
ownership in place of me, the executant, of all the bequeathed
property aforesaid by right of this will” We need nat refer to
the rest of the will. Debi Din died. He was sonless, but he
left his widow and a danghter surviving him. The daughter
was married to Janki, the defendant in this case. She had no sons
by Janki; but she had daughters, who are still living. The

* First Appesl No. 78 of 1835, from an order of J. Denman, Hsq., District
Judge of Allahabad, dated 8rd July 1896. ‘ ‘
(1) L. Ly R, 5 Calc., 684, (%) LR, 21 A, 7.
‘ (3) L L R.,11 Bom,, 673. °
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danghior diad in her mother’s life-time, and thereupen Dachminia
made 4 will in favor of Janki., After the death of Lachminia,
the plaintiffs, claiming to De reversioners of Debi Din, brought
the present suit against Janki d‘ummo to have himi ¢jected and
to get possession of the property. There 1s no dowbt that
Debi Din was a separated Hinde. There is equally no doubt
that he had no male relation of near kinship, These plaintiffs, if
they were related to him at all, and were reversioners, were distant.
The first Court held that the property passed under the will to
Jinchminia as her stridhan and that on her death her heirs became
entitled to it, and cousequently disnissed the plaintiffs’ snit, the
plaintiffs not being heirs to Lachminia, The Conrt of firsi appeal
constraed the will ag a gift to Lachminia of nothing more than she
would have taken if her husband Debi Din had died without a
will, and, sctting 2side the order of the first Court, made an order
of remand under sestion 562 of the Code of Civil Procedure,
Front that order of rentand this appeal bas beert brought.
1t is contended on behalf of the respondents that, the will not
containing any words to show that Debi Din intended that Lach-
minia shonld take an estate of inheriiance which she could
alienate of her own fvee will, the will gave her nothing beyond
what she would liave taken had there been no will. In support of
that view Mr. Baldeo Bam has cited to us several cases, amongst
them the case of Kunjbehari Dhur v. Premchand Duif

AN Tt appears to us that if the learned Judges in that caso

ntended their view of the law to be of gener‘zl application, it
would be impossible for a husband ever to make a gift of immoy- ;
able property to hLis wife which' would become hér stridhan,
uunléss he gave her the power of alienation, which we do not
conceive to be a’correet view of the Hindu law on this subject.
Another case to which Mr. Baldeo Ram referred to us was
Moulvie Mohamed Shumsool Hooda v. Shewwk Ram (2). In
that case their Lordships of the Privy Council had not to decide

the point before us, and indeed did not decide it. Another case
() L L R, 5 Cale., 684, @) L R.21 A7
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cited=to us was Iire Buwiv. Lakshimi Buwi (). Itis obvious
from that case that ihe point hefore the Judges was really whether
the gift, was one of an estate of inhoritance which could be alienat-
ed, ox werely the gift of a Hindu widow’s life estate. In the
case’ before us it is obvious that Debi Din did uot intend to
confer upon his wite a power of alienation. Neither would he in
law have intended 1o confer upon her a power of alienation if he
had expressly given this property to her as hor stridhan without,
adding a power to alienate. 'The result would have been that she
could uot have alienated. That may be gathered from page 762 of
Mayne’s Hipdu Law and Usage (5th edition).

The question which we have to decide is—what was his inten-
tion? Did he inteud that this property should be her stridhan,
with the result as a matter of law that upon her death it would go
to her heirs, or did he intend merely to give her that interest in
the property which she would have had if he had died without
making a will at’all?  No doubt cases do arise in which, owing
Ao the disputes as to the property or as to the legal position of an
alleged adopted son or of a widow whose husband claimed to be
sepayate, wills are made, whigh, if the hushand was separate or the
alleged adopted son was really an adopted son, would be unneces-
“sary.  Xn every case, first the language of the will, and then the
surrounding circumstinces bave to be looked at, in case the
linguage is doubtful. Now in this case the language which was
wsed in the will Was consistent with a gift of stridhan or with the
mere formality of makinga gift of alife interest which would
‘have devolved upon Lachminin, whether the will was made or not.

There are no circumstances shown to have heen existing at or before °

the date of the will which suggest that, if Debi Din had died

without a will, Musammat Lachminia’s right to enjoy the property

as a Hindu widow for her life would have been challenged by

anyone. Consequontly there was no reason for Debi Din making

a will to be used in a dispute which no one suggests was likely to

arise. It was veasonable under the circumstances, even from a
(1) L L. R, 11 Bom., 573.
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Hindu point of view, there being no near kinsmen, and< but
the plaiutiffs, who were doubtful reversioners, that Debi Din
ghould make such a will, the effect of which would be,to secure
his property. to his own descendants, though in the female line,
and to secure it, as he probably hoped, without any -bjections
being raised by questionable reversioners, The wisdom of his
making a will is appurent from the present suit; for here are peo-
ple coming forward to claim as reversioners as to whose position
as reversionors there may be some doubt. Ia our opinien Debi
Din intended to confer upon his wife after his death an estate
Lurger than, aud possessing invidents differcnt from thggg appertain-
ing to, the estate which Lachminia wonld have taken as his widow
if Debi Din had died iutestate.  We hold that he did confer upon
ber an estate which was more extensive than that which she would
have had simply as 2 Hindu widow, and consequently thaid the
estate conferred upon her became her stridhan, and that the
plaintiffs, whether they are Debi Din’s reversionérs or not, have uo
title. We allow the appeal, and set aside tlfe desree below and the
order of vemand, and restore and affirm the decree of the first Contt
with costs.

_ Appeal decreed.

Before Sir John Bdge, Kt., Chicf Justice and Mr. Justice Blair.
BHAGWATI PRASAD (DECREE-HOLDXR) v. JAMNA PRASAD
(RESPO:«'DENT).*

Civil Procedure Code, section 583—TBxecution of deerce— Restitution of an
edvantage oblained by wvirive of o decree subsequenily reversed on
appeal. ; }
The holder of a'decree of the High Court for costs assigned his rights under

that decree. The assignee caused his nowe to be hrought on to the record as

transferee in place of the decres-holder, and he, “and after him his legal repre.
sentative, executed the decree against the judgmont-debtor. The decrse wag
appealed to the Privy Council, but the nssignee was not a party to the record in
that Court. The Privy Council reversed the decres. Therenpon the suctessful
plaintiff applied under seetion 583 of the Code of Civil Procedure to obtain resti-
tution from the representative of the assignee of the amonnt realized in exedu-

* First Appeal No. 286 of 1895, from an order of Pandit Rai Indar Narain,
Subordinate Judge of Gorakhpur, dated the 16th November 1893, .



