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pending, and in terms of s 479 security must he given
within & week for the amount of the claim.
A pplicution granted.

Attorneys for plaintiffs : Messrs. Morgan & Co.
Attorney for defendant: Mr. Carruthers.
H T OH

Before Ur, Justice Macpherson.
NECKRAM DOBAY w» 'LHE BANK OF BENGAL.®

Practice—TInterrogutories— Refusal fo wnswer~~ Particulars of danicge—
Civsd Procedure Code (det XIT of 1882), ss. 125, 127,

The plaintiff alleged that the defendant Bank improperly and withont
notice, and in violation of an agreement, sold some Government promissory
notes, which had been deposited as security for certain loans, snd claimed
a specified sum as damages or in the alternative a decree for an account.
The defendant Bank denied the alleged agreement, and asserted that the
notes had been sold after due notive and on failure of the plaintiff to com-
ply with the terms on which the loans were made,

Interrogatories were administered for the examination of the plaintiff, and
amongst them one in the following terms i—

“ State how your estimate of damages to the amount of Rs. 1,30,000
mentioned in the eighth paragraph of the plaint iy arrived at ?"

Upon the plaintiff declining to answer that interrogatory the defendant
Bank applied on notice for an order under g. 127 of the Code of Civil Proce~
dure requiring him to answer it fully,

Beld, that the plaintiff was not bound to anawer it

If, on the one hand, it was intended to elicit the principle on which
the damages were estimated by the plaintiff, the defendant was not
entitled to discovery on that point. I£ on the other hand, it was sought
to elicit an account of the transactions between the parties, it was
unnecessary, as the trznsactions were within the knowledge of the
defendant Bank ; and if it wers not, then the enquiry was premature,
as the questivn whetber there had been any wrongful act committed and
whether the plaintiff was entitled to any damages should be first determined,

In this suit the plaintiff, & dealer in Company’s paper, claimed
Rs. 1,30,000 damages (or in the alternative a decree for an account)
on certain loan transactions between hiwself and the defendant,
the Bank of Bengal. As a part of his case the plaintiff set up

& verhal arrangement botween himself and an officer of the Bank,
* Original Civil Suit No. 40 of 1887,
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that the Bank was to charge him 1 per cent. less interest than
the usual rate, and that it was not to call for prompt or heavy
margins, and he farther alleged that the Bank had improperly
and without reasonable notice sold certain Government paper
deposited with it for the purpose of securing loans, "the Bank
denied the verbal arrangement and paid Rs. 826-7-4 into Court
in full satisfaction of all claims the plaintiff might bave against it.

Interrogatories were administered to the plaintiff with reference
to the terms of the alleged arrangement and the time, place and
cireumstances under which it was made, and also with reference
to on offer of 5 lacs alleged to have beoen made by the
plaintiff. The fifth and last interrogatory was as follows : “ Fifth;
State how your estimale of damages to the amount of Rs. 1,30,000
mentioned in the eighth paragraph of the plaint is arrived at” |

The plaintiff answered all the others, but declined to answer
this interrogatory on the following grounds: “I am advised that
the matter enquired after is not sufficiently material at the pre-
sent stage of this suit; that it is in effect calling upon me to . set;
out aceounts, and is therefore prematura; and that it sceks for dis-
covery of the e¢vidence which I intend to produce in support of
my claim.” The defendant Bank accordingly now applied on
notice for an order under s. 127 of the Civil Procedure Code
requiring the plaintiff to answer fully the fifth inforrogatory,

Mr, Stokoe appeared in support of the application for the
defendant Bank.

" Mr. Sale for the plaintiff,

Mr. Stokoe~~The plaintiff is bound to answer this interroga-
tory. The case is similar to that of Dobson v. Richardson (1),
where a similar interrogatory was held good. There is no proce-
dure in this Court fo obtain particulars except by filing inter.
rogatories, and none of the objections which can be taken. ynder
8. 125 apply to the present case. We say we are entitled to have
particulars of damage.

Mr. Sale (contra).—There is no precedent, for. this applicatipn.
The interrogatory is vague, and all the nccessary parficulars are to
be found in the plaint and schednle annexed. Ttis not alloged ‘rhat
our plaint is insufficicnt, but if that. is contended then the

), I B, 3 Q. B, 778,



VOL. XIV] CALCUTTA SERIES.

machinery of interrogatories should not be applied to amending a
deficient plaint. If the defendant Dank is dissatisfied with the
plaint it has its remedy. But the object of this application is to get
-at our evidence. Now the plaint shows that we have a sufficient
case for damages. All the circumstances are set out, and at the
hearing we shall show the fact of the agreement, the fact of
the breach and the fact that we have been overcharged. The
measure of our damages being a question of law the defendant
Bank should not be allowed to extract from the plaintiff the
principle upon which he has assessed his damages. It might as
well ask at this stage what authoritics we shall cite in support
of that principle. Nor can we be required now to inform the
defendant Bank as to how the plaintiff intends to shape his case at
the hearing. Some of the cases say that, where the question 1is
one of amount, the defendant is entitled to ask for particulars,
but that is only where contract or tort is admitted. In such a
case information is given to emable the defendant to settle the
suit where the parties are anxious to avoid a trial and the defend-
ant is desirous of paying a sum of money into Court to satisfy
plaintiff’s claim. [ See Hare on Discovery, p. 2566, 2nd Ed. ; Wright
v. Goodlake (1); Jourdain v. Palmer (2) ; Horne v. Hough (3).]
No such case has been made here, and the matter sought to be
imparted is irvelevant as it refers only to our claim. Dobson v.
Richardson (4) is distinguishable from the present case owing
to the particular nature of the interrogatories in that case. In
Lyon v. Tweddell (5) it was held that a defendant may not ask
for an account of damages, if those damages are dependent upon
an account, ' because such an application would be premature,
"Phis is & fishing application and ought to be refused:

Mz, Stokoein  reply.—~No 'answer is made to our case ; interro~
gatories in reduction of damages.are cléarly relevant.. We ask. on
iwhat -principle have™their damages” been: sssessed, and we dre
entitled to be told. (See Sichel and Chance, on Interregatories
and Discovery, p. 45; Leech on Practice of Civil Courts, Ed.
1865, p. 425.) ‘ : ‘

(1) 3. &C, 540, (3) L.R.,§0. D, 135

@ L.R,1Ex, 102 © () L.R,3Q B,TT8.
(6) L. R, 13 Cb, Div,, 375,
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The following judgment was delivered by the Court:—

MacrPHERSON, J.—I think the plaintiff is not bound to answer
this interrogatory.

The plaint alleges that the defendant 1mpropelly and w1thout no-
tice, and in violation of an agreement, sold some Government pro-
missory notes which had been doposited as security for cextain loans,

The defence isa denial of the alleged agreement and an asser-
tion that the notes were sold after due notice and on failure of the
plaintiff to comply with the terms on which the loans were made,

The partics are thereforc at issue as to the plaintiff being in
a position to recover any damages at all.

If the interrogatory is intended to elicit the principle on which
the damages are estimated, the defendant is not entitled to  dis-
covery on the point. This is a matter relating exclusively to
the plaintiff’s case, and, if the wrongful acts are established, as to
the way in which he intends to shape it as regards the assessment
of the damages; thisthe plaintiff is not bound to disclose before-
hand. If the interrogatory is intended to elicit an account of
the transactions between the parties, it is uunecessary as the
transactions are all within the knowledge of the defendant Bank,
which sold the notes which were deposited with them, But, even

if it did not, the enquiry is premature, as the question whether
there has been any wrongful act committed and whether the
plaintiff is entitled to any damages must be first determined.
The principle deducible from the Hnglish cases cited seems to be
that, where the question is simply as to the amount of damages
to be awarded and the defendant wishes to satisfy the demand,
he is entitled by means of interrogatories to elicit all the infor-
mation which will enable him to do so. If there is a contest.as
to the right to damages it is not very clear whether interroga-
tories directed to the amount of such damages would be allowed.
In the present case the points on which the claim is based are
all known to the defendant Bank, and I think the defendant is
not bound to furnish any other information than he has given.
The application is refused with costs. '
Application refused.
Attorney for plaintiff: Mx. H, H. Remfry.

Attorneys for defendants : Mossys. Morgan & Oo.
L T, K,



