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It was til'st of all argued before 11.S that this docnmont 

amounted to a mOl'tgage. We arc clearly of opinion that M;L 'c 
it is not a mort.gage within the meaning of the Trallsfor of M l~~El' 
Property Act; anu indeed this point was not seriOlli:>ly pressed. 1'101[ llWAlI{ 

UP.'>.DHYA., 
The lOl1rned pleader for the appellant then contended that, 

if this document doos not amount to a mortgage, it is a charge 
under s. 100 of the Transfer of Property Act, W 0 are 
of opinion that it is not a charge. 'When the Lcgisbturc 
speaks of a charge under s, 100 it speaks of somothing 
which operates as a charge upon land in1l11CdilLtely as it is 
executed. This document seems to us, not to create a charge 
at tho time of its execlltion, but to operate only as a charge 
upon the land in question upon the non-payment of the 
principal money in 1289. All that it does is to create the 
possibility of a charge ultimately arising ou the land. That 
is not a charge under s. 100 of the Transfer of Pl'OPOl'ty Act. 

We think that the case has been rightly decideu by the lower 
Appellate Court, and accordingly dismiss the appeal with costs. 

H. T. II. .Appectl disrnissecZ. 

Be/ore 71h', Justice Tottenkam alia lIti'. Justi('e N01'/'is. 

IN THE MATTER OF 1'UE PETrrroN OF JOW ALLA NATH. 

JOWALLA NATH (JUDGMEN'r-DEBTOR) v. PAnBATTY BIBI AND OTIIEltS 

(DEcnE1HIOLDEltS).o 

Insolvent judoment-debtol'-Oivil I'I'OCecllWe Oode (dot XIV of 1883), 
s, 351, Ollap, XX. 

A Court cannot refuse Lhe application of a judgment-debtor seeking to be 
cleclared an insolvent under the provisions of Ohap. XX of the Civil Proce­
dUl'e Code unless it finds affirmatively that ihe applicant llaB brought him­
self within clauses (a), (b), (c) Or (d) of s.351 of the Code; and the fact 
that his schedule assets exceed hillli~b:ilities do ell not disentitle him to such 
relief. 

A judgment-debtor applied to be clec1arecl an insolvent uudel' the provisions 
of Chap. XX of the Code of Civil Procedure, The District Judge refused tllCl 

, application on the ground that the assets were admdttedly in excess of tho 
, liabilities, und thl\t he hud made no effort :for u period of two years to realise 
Ilis property for the benefit of his ()l'cditol"s. 

Appeal .from Order No. 94 of 1887, against the Or(iel' of T.:U. Kil'k~ 

:,~vooJ, E-3q, .Judge of Patna, !latcu the 28th of MUl'ch, 1887. 
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Held, that the District J lldg'e was bound to grant tllO ltpplioation as the 
. applicant had not brought hillHlClf with chmses (a), (b), (r) 01' tel) of s. 351 
in which cases alone he had a right to rciuso the tllIplicatioll. 

THIS wa,s an appea,l by a judgment-debtor against an order by 
the District Judge of Pntna refusing to declaro him an insolvent 
under the provisions of Chap. XX of tho Oivil Procedure 

Code. 
rfhe judgment-debtor had ml1ue a previous application in 188'5 

to be declared au insolvent, but on his applicnLion being opposed 
by some of his creditors it was withdl'o,wu. HIs present l1pplication 
was madO' on the 26th January, lSt\7,l1nd the 28th March was 
fixed: by the Caul't of first instance for the hearing under s. 350 
of the Code. .At the headng on that date he was oppCisedby some 
of his creditors, and the lower Comt dismissed his l1pplicatio'u. The 
material part of' the judgment of the lower Court, which began by 
setting out a list of the petitioner's debts and assets, 'and sh6wing 
that the latter exceeded the former by about Rs. 1,000, was as 
f'ollows:-

" On the applicl1tion itself l1S it stallds I think there is 1\0 case 
for insolvency. The assets are, oven on the showing of the ~ppJ;i.­
cant, Rs. 1,000 in cxqess of the liabilities. 'l'bon it is mged that 
this is net all cash in hand, the judgment-debtor ea~l1ot re~lise 
it at once, and meanwhile it will bo hard on him it he has 
to go to jail. To that 1 can only reply that, though thel'0 .was an 
effort to be declared imlolvent 011 his property beiIlg attached just 
two years ago, which was opposed by these same decl'eo-holders, 
and was then withdrawn, it is not alleged that in the interim any 
effort has been made to realise the amount due a.nd payoff the 
debts by sale of the property or by realisatiouo£ bond and. khatta 
debts. As the applicant has llot availed himself of this long 
period of grace allowed by the creditors in order to takeauy 
steps towards liquidating their claims, I see no reason whatever 
to suppose that, if ho is enlarged for allothC.lr two years/he will take 
any steps in that direction. 

/I He saysl 'Oh, I am quite ready to hand oYer to my dreditots 
all my claims and let them realiso -\yhat they ca.n out of tb:ehi/ 

but it has been his bounden duty ,hilY.self all this time to realise 
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them on behalf of his creditors, and he has m&de no effort in tli~ 
direction. 

" I do not think the case is one in which the applicant 
should be treated as all insolvont. 

" No doubt s. 350 provides for realisation of all amount which in 
some cases exceeds the claims of the creditol's; but I think the 
case of a mall who has, during the two years that his creditors have 
let him alone, made no effort to effect rE'alisations is not a man to 
whom any favor should be shown. It cannot be said that cil'cum~ 
stances have been too much for him and that he is uufortunate i it 
can only be said that he has exhibited a culpable lethargy in 
taking no steps towards getting in his dues in order to satisfy the 
claims against him, an,d that the creditors are not ~cting harshly to 
him in now seeing, as a fiual effort, what a term ill jail will effect 
towards making his duty manifest to him. 

" I reject the application with costs. " 
'fhe judgment-debtor now Q,ppe~led to the High Oourt against 

that order. 

Mr. l1bul Hossain and Baboo Salig1'arn Singh for the appel­
lant. 

Mr. O. Gtegory and Baboo Jogenclra Ohanclrct Ghose for the 
respond~n ts. 

,Mr. Abul Hossain (for appell:.tnt).-The Judge was bound to 
declare the applioant an insolvent. He did nothing to bring him~ 
self within clauses (a), (b), (0) 'Or (d) of s. 351 of the Oivil Pr{)ce 
dure Code. Salirnat .i1li v. Minahan (1) supports my contention. 
The fact that assets are in excess of the liabilities does not disen­
title the applicant from seeking the protection of the Oourt, ,and 
s. 356 of the Code expressly provides fOf such cases. , 
, M,r. O. Gl'e.gM'Y (for the respondents).-The .application ~n . the 

, face of it shows that the petitioner' is not Q,n insolvent. Tp.e 
,creditors allowed him two years' time, l:mt he took no ateps to 
realise the property which is mentionod ill his schedule. He was. 

, guilty of laches, and has forfeited the right to be declared an 
~p.solvent, and does not deserve any indulgence being shown him. 

'(1) 1. L. R., 4 All., 337. 
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1881 on to such ii, claim one, of a disputablo oharacter did not go to show that the 
.,----- suit was not a bond fide one. 

PUOBonE ' 
CHUNDER Held, that thore is no (lnthority for saying that the principles applied in 
NULI,ICK England to the granting of writs ne eXeltt j'O{]lW should be applied in this 

DO\~mY. country j and that tho COllrt call only look to the provisions of the Oode of 

Oivil Pl'oeodul'e; that when a pel'8011 comos on business to this country in 

which he has no property 01' domioile, ana ontCl'8 into a contmct with a pel'son 

to do work in connection with tllllt business an(l which must he done 

bClore ho loaves the connlry, and it is known he intends to leave as soon us the 
work is completed, thero is an implied nndm'stltll(lillg', if tho work was done 
on his credit, that it should be paid for ,beforc ho leavos. ' 

Held, also, thut tho caso fell within the prol'isiolls of s. 477 of theOorie, aml 
that the defendant should llll'tlish see\1l'ity fol' his appeal'ltllCe while the suit 
wus pending within 1\ woek in terlllS or s. 479, such security to be for tho 
amount of the claim, 

TflIS was an o,pplication under s. 471 of the Oode of Civil Proce. 

dure that security should be taken for the appearance of defend­
ant to answer any decree that JYljght be passed against him in 

the suit. 
The l)laintiffs were the owners of the Hooghly Dock and, tho de~ 

fendant the master of a, barquo called" Roa.noke, J' and' the claiin 
in the suit was for wo~k dOlle to the v(issel ill the nature of repairs 
and for dbck hire. The pla.intiffs a.llegcd tha.t between the 23rd'May 
and 11th J nne, 1887, they at the ,request of the dcfelldrtnt execnteC/: 

certain Y'lorks and repairs at rates and pricos agreed on" thatotal 
value of which amOlinted to the sum of :B.s. !5,796~ 14-3; and they 
stated that the works aud l'epairs so executed 'VOI.'O reasonably, 
worth that amouut ; that for the purpose of executing such repairs 
the vessel was taJi:en into their dock, and whilst she was thero ib'be. 

came necessary to fill th~ dock to let anothcl' vessel called the 
" Star of Erin Jl in, and again to empty it j'that the defendant had 
aJleged that in the course of sllch operu,tion' hisvcssol had been 
strained and otherwise injured, but that ~uch" b,llegatio11s weJ;o 
erroneous, but that for the purpose of surveys and otherwise they 
bad at the request oHhe defenda.nt executedcerta,in other works 
of the value of Rs. 1,182-11-9, and theyclainied to be entitled to 
recover tha.t sum. I " 

The plaintiffs furthor ic1aimCd tht:l stun of :B.s. 2,250' 011 account df 
dock hire a.t Rs, 250 a day for the us:e of the dock from the 12th 

to the 20th of June, the barqne having been kept in' the docll:: 
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for that period after reasonable notice had been given: to the 
defendants to remove her. 

They also claimed Rs. 256 survey fees rendered necessary 
owing to the allegations as to the injuries caus~d to the vessel 
by letting the "Star of Erin" into the dock, aml a sum of 
Rs. 334-5-9 for repairs executed subsertuent to the 16th of June 
at the request of the defendant. 

The whole claim amounted to Rs. 9,728-9-9, for which the plaint 
was filed on the 25th June, 1887, and on the same day a rule 
was obtained calling on the defendant to show cause within 24 
hours after the service thereof on him why he should not furnish 
security to the extent of that sum for his al)pearance to answer 
any decree that might be passed in the suit. 

'rhe rule was granted on a potition of the plaintiffs and an 
affidavit of James Mori, thee manager of the plaintiffs' dock, which 
set out fully the facts in connection with the plaip.t,iffs' claiIl), and 
also stated that the defendant had no permal1ent residence in British 
India j t~at he had come to Oalcutta in command of the "Roanoke" 
,and was about to leave again in charge of her on a voyage to Natal; 
al1d that there was no certainty as to when he ,vou1d return or 'if he 
would ever return to India. It was furth~r alleged that the vessel 
,was under a charter for Natal and had been on demurrage ,since 
,the 14tq, and had already loaded a portion of her cargo and ,could 
cOll1plete ,her loading and proceed to sea in a very shol't, time. 

T~le defendant disputed the c1aim of the plaintiffs and opposed 
the o~'der asked for. He disputed the rates charged fOl' the 
work and repairs, denied having agreed to them, a~d said that 
they were exorbitant and th~t the work charged for had l;>eeu 
don,~ i~ ,a" very .s~o>;~nl'y, uuworkl11anlike mannel',and was altQ~ 
gether, ullsea.worthy i that it was grossly overchargedfo.r, al1d,eve~ 
that charged forha:d no~ be~n ~9mple~edJ and som~ of, the ite~s 
had never been dOlle at all, and some of thea~icles , cb~rged , fOf 
never supplied. He ful'ther denied, that h~ was inq.ebteq. I to th~ 
Iplaintiffs at all:on the ground th~t, if~proper,sum was charg~R. for 
the work actually done, it would be found that hi~ claim . " 

i9r "demurrag,E) exceel1ed t~at amou:u~,He stated that he had at 
~\le tiPle o,bjected to the admission, of. the" Star of Erin" to th? 
~,ck as, hif.l v~ssel was ,!!pt in a fit state t? be, Hoated, and h~ 
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alleged that in consequence of the plaintiffs insisting on admitting 

-]'-It-on-o-n-m- that vessel anti doing so they had cansccl considerable dltl111t,C(c 
(1HUNmm to the "Roanoke" by straining her and breaking n,way some deck 
MULLIOK 

~ v' hotlses and porLions of the rail. He clailDC{l tho S11111 of Its, 2,7130 

1887 

Duw'gy, as demurl'~gc from the 12th to the 22nd Juno, nllogillg that 

owing to the I( Star of Erin" being admitted to tho dock his vessel 

eouid not be rnmoved before the laLter date, al1d Llmt sum, 

together with surveyor's fees 'and the f1monnt claimed by him ftJl' 
damages, tOWltge, ete., brought up the amonnt he cbimecl from 

the plaintiffs to Rs. 3,556-7. 
In his affidavit he stated that he novel' had, nor had he thOll, 

any intention whatever of removing the said vessel from tho 
jurisdiction of the Oourt with the intention to obstruct 01' deln,y 

the execution of ally decree which might be passed against him, 
and that the owners of the vessel wcre wealthy people ill London 
and Rottcrdam, and that allY sum that might be l'o(luirod un' 
the repairs or necessary expenses of the vessel could bo obtaiucd 

by him in three days. 

Mr. Pugh and Mr, T. A. .A pea?' showed caul:lc against the 
rule on behalf of the defendant. 

lYIr, Ifill in support lor the phtintiffs. 

Mr. Pugh.-'rho case of II a1'1'ison v. Dielc80n (l) laYI:l (lown 
the rules observed by the late Supreme Oourt in llmttel'Fl of thiH 
kind and the principle upon whieh tho Oourt will oxel'ciso its 

discretion in making such an order as that asked for. In Ellglund 
there was the writ of ne exeal1'egnn, and aho thl.l proceeding at 

commOll law by which a person was held to bail, bnt thero lllllHt 

be a debt due and the al11~mnt must be ascertainud (SeLon on 
Decrees, Vol. I, Part II, p. 316, and the cases thero cited I. 'Thoro 

is no doubt that the Court has a discretion to grunt 01' refuse thil'l 
application, and this is not a ease, having rogard to the natlll'o of 

the claim and the case set up by the defcllclaut, in which rouch 
discretion should be exorcised, The defendunt is not tho 

Pl'OpOl' perSOll to be sued-Mackinnon, M'ao7cenz'ie (/:: 00. v. Lang, 
.1I10i1' &; Co (2). '}'hat the ph\iutiff could l11tvO sued tho OWllOl'S, 

(1) 1 DOlllnois, 33, (2) I. L, n., u Dom" GS4. 
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and that sm ... ·ico 011 the captain as agent would have been suffi- 1881 
cient is shown by the decision in Blackwell v. Jones (1). ----

PRODODIil 
The rcal question here is, should the discretion of the Court CIIUNDER 

1I1ULLICK 
be exercised. The word used in the section is "may," and the 

plaintiffs will have to contend that ib should be read as" must. " 
The leading case on the subject is J'!dius v. L01'Cl Bishop oj 
Oxjo)'(l (2), and "may" as used here shoull! bo read as being 
permissive only. 

Mr. Apcct?' on the same side.-The COlll't should not exercise 
its !liscration in the case as the suit is clearly not a bond ti(Ze one, 
l1S shown by the claim fol' Rs. 2,250 fot' dock hire, the vessel being 
kept in dock by the plaintiffs letting the "Star of Erin" 
in behind her ~tnd preventing her getting out. In England 
the application would not be gmntcd on a stated and unsettled 
account which is contested-Flack v. Holm (3). The Court can 
only grant this application if the defendant ft.il to show cause 

against it, and what constitutes good cause is laid down in 
Spence's IIotel Company, v . .tinde?'son (4). 

:Mr. Hill for the plnintiffs in support of the rule.-Uastcrs of 
ships f01'111 an exception to tbe general rule as to the liauilit.y 
of agents for contracts entered into Oll behalf of the owners 

(Kay, Vol. 2, p. 1148). Spence's Hotel GornpMI,V v. Ande?'8on 
(4) does not show that tho plaintiffs in this case al'e not entitled 

to the order they asl,ed for. See also Ag1'cG Jj Maste1'man'8 
B()m7~ v. Minto (5). The learned Counsel then proceeded to 

contend that the Court here was bound to follow the provisions 

of the Code of Civil Procedure and that the English cases 
had 110 application, when he waS stopped by the Court. He 
then went into the facts of the case, and contended that the 

suit was a, bond fiele one,and referred t~' the cases cited at 

p. 561 of Broughton's Civil Procedure Code (A6t i of 1877). 

The Court took time to' consider and subsequ/ilt;ttly delivered 
the 'following judgment :- ' . 

. MACPITERSON, J.-'l'hil:l is an applicat.io11 unders. 477 of the 

(1) 7 Bom, O. 0., 144. (3) 1 J. und W., 405. 
(2) L. n., I} App, Ca., 214. (4) 1 lnu. JUl'. N. S.,294. 

(5) lInd. JUl'. N. S.,2G5. 

t'. 
DOWEY. 
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1887 Civil Procedure Code to take soourity for tho defendant's al)pear. 
-p--- ance to answer any decree that may be passed against hi~ in the' ROBonID , 

CRUNDER snit. 'l'he plaintiffs a~'e the proprietors of the Hooghly Dock, and 
NULLlCK • I f I 'R 1" d 'b d 

iI. the dcfoudant 113 ,t 1e master 0 t 10 ' oano w escn e as a barque 
DOWEY. of 400 tons. The claim amol1uting to HR. 9,728 is principally for 

work done to the vessel while in the plaintiffs' dock, but it 
includes a charge of Rs.2,250 for dock hire. 

The defendant h~s' no domici,le in this country,; he came 
to Calcutta in charge of the vossel, amI thore is no answer to 
the allegation that he intends to IOi1ve as soon as he possibly 
can, his vessel heing under ,~ha;rtor for Natal, and tha~ ther~ 
is no certainty as to whether he will ever return, 'l'heJ;e ,i~ 
c1early, therefore, 1'01l!1011l:tble pl'Obability that the ,plaintiffs will , 
be obstructed or delayed in the eXGcll.Lioll of any decree that 
may be obtained. The defendant shows cause agail;Wtthe 
rule which issued, the contentions being that under the Oon­
tract Act he is not personally liable, alld tIll1t the suit is not ,.1;\ 

bO'nlt fi,de suit. 1'110 plaint set::; out that the defendant,· t~e 
roaster of the bl1rque' in qnostion, ontercu into the contract 
for repairs, and that tho repairs were done at hi~ instance· and 
under his instructions. . " 

There is no denial of this allegat.ion in theaffidavit~i filed:, 
The defendant docs not say that he contracted as agent only, or 
that the name of his principal was disclosed, or that it was under­
stood that the plaintiffs were to look to his principals and not to 
him for payment. The affidavit merely decll1res that the o'vner~ , 
of the barque are gentlemen of :weo.lth cal'l'ying on business in 
England and Rott81'daru alldwcll able to meet any de61'ee that 
may be passed. There is not in the affidavits a single circum­
stance to indicate that tho plaintiffs in entering into' this 'contract 
wore dealing with the defondant as an agent, and that they were 
looking not to him but to some olle else for payment, and it is highly 
iml)robable that they would do so as regards persons livi13g .out i of 
the jqrisdiction whose names they had never heal'd, and of whose 
existence, so far 'as appears, they were ignol'ant, Th0- mere' fact 
that. tho, defendant was the master of,the barque (there is no~ 
thing to F,lhowthat he is not a:lso a pal1t owner), and that the 
plaintilfs: ,m~gJ:tt h~J\c. 3scQJ;tamed who the. owners were, does not 
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, rebut the prcilnmption arising nnder s. 230 of the 'Contract -----'Act, and I must, on the materials now beforo me, hold that this 
section applies and that the defendant is personally liable. 

The remaining question is as to the suit being a bona fide 
one, for, if the defendant can show that the suit is not bMit1 
fiile, that would be good cu;use', 

It is admitted that the vessel was in the plaintiffs' dock, 
ftom tho 21st May to the 2Znd June, and tl1at certain rel)f1irs 
were done.' 

The claim may be divided into two parts·-as to work done 
up to the 10th June or under agreements entered into before 
that date, and WOl:k done subsequently, including charges for 
dock hire. The plaintiffs' c1l1im for the former amounts to 
Rs. 5,706, and the accounts filed with the defendant's affidavits 
show that he objects to items aggregating Rs. 2,399 for work 
110t done or overcharged. 

The parties are at ieslle as to whether the work was don~ 

:tt ratos agreed to beforehand or not, and I need only say "as 
to this that the defendant's I1ffid::wits do UOt directly meet 
the plaintiffs' allegation on this point. If all the ob.jected 
items were allowed there would still remain a balance in the 
plaintiffs' favor of Rs. 3,400. It is said no doubt that the 
work was bad and would not pass a ,snrvey. but this is a 
matter on which I ,cannot on the materials before me 0-xpress 
an opinion, thongh I may observe that in tho correspondence 
which passed before suit nothing was said of bad work. 

The remaining pa.rt ,of the ,claim is of a m6re disptttable 
:charf;1cter ; the defendant not only denies his 'lialDuifiy a:hogethe:t, 
'but counterclaims for 'a, SUIll etf Rs,'8,DOS "£0-1' deluUTtage 'udCl . 
~x,penses on a<;lconl1t 'flf i)}is 'Vessel being 1:tnproperl:y 'dstaii'ted in 
Ibh.e¥llaintiffs' 'dock 

" 

IJ.'h~ qU~iiltions which will "have to "be 'detern1inea are, therefore, 
;:~heth~r the :v~sel remained it!. dO(J!( under cireull1stancca ,Vhien 
!I:, q,ul4 enti,tle the,plaintiffs to dock'hiro'dr 'the '{iefcndant to demur. 

" ;;, and whether the wOl'k snbsequently do"tle 'Wtl,s doire 'by the 
, pifl);in conseqrtence of in.j\lries arising 'fro111 their own neg1ec't. 

;wn ~~t gRingto express 'ally opiuion on :tb:e Ill:etits 'Of these' 

J"1l0:BOPlil 
CRUNDK~ 
1IluLLIClI: 
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1887 qucRLions, I have only to see whether, looking to the euse as a 

~;;-;;;;-;-whole, it is a bonl~ nile Cf\,SO, or whether it is a cltse of a specula,­
~I~~~~~'~t tive character, and brought with a view to harass or annoy tbo 

1J, defendanL, or to tn,1w advantage of his position ltnd indueo him to 
J)UWEY, 

come to terms which, perhaps, ho otherwisc wonlu not do, 'I'ho 
mere faot that tho claim is disputed docs not deprive it of' the 
character of bona ficIes, Itnd if the claim were confined to the 
Rs. 5,728 I should have mado this order without hesitation, he­
cause it is beyond doubt that the claim to that exlellt is all lwrwHt 

claim and based on a 8ubstltntial fOllmlution. As I hltvG sai<l, 
evon if all the items objected to were disallowed ltud struck out, 
of the lllttintitl's' claim, there would still remain a bltbnce in th3, 
pl::tintiffs' iitvol', unless the dofollU::wt could ostrtbliHh tho Hot-oft! 

. ..J.:.Cli(.).U on, Or show that the work dOllO was so brvl M to be nlll1oBt\ 
wodhloss. rrhe flwt tlutt It persoll adJs on to a clttim of iJUtt 
ue8cripLio.u a clltim of n, dispntltble elutl'[tctcl' c1oe8 }lot, in my 
opinion, go to show that t.lw whole claim i8 !lot brought in;. 
good lhith f1l1d, in the plnintitls' ostimlttioll, wiLh Romo pt'oHpOC( 
of success. If they Imd ttlly chim at all n,s l'cg:1rJH t.he 111U<:1' 
SUltlH they wore bOHnd by l(1,w to inclnde it in the }Jl'CH<mt suit 
01' to almllllon it altogether. I caullot, therefore, RLLy Lhat 
tho claim is Hot a bmu1jiLle ono. 

n hlts been ul'gell aho that tho Oourt in dealing with this 
section should ltpply the principle applicable in England to 
suits of ne eXeLtt ?'egno, '1'hero is no authority for thil'l, and 
it seems to me that the eontention is not cOllsisLcnt with tho 
words of the sootion, I think if a persoll comCil 011 husillU,~S 

to this Coulltry, in which he has no domieilo 01' I)ropCl'Ly, amI 
cnLOl'S iuLo a coutract wilh a perSOll to do wOl'k ill 
eOIlllcctioll lVilh that business, and which nnlst be dUllO boro1'o 
he loltves the eountry, awl it is kUOWll tho,G ho intolldfl tq 
leave ltS soon as tho work il:l complctcu, thoro is 1111 illlI)lied 
ll1ldcrstl1uuing, al:lsumillg tl!at tho work was done 011 his oreuit, 
that it I:lhall be sottled 01' paid for beforo ho lU!1ves tho COtllltl'y. 

It seems to me, therefore, that tho e!1SC is 0110 that fhlls under 
s, 4177, anll I must lTIl11cc au oruu1' thuL tho 'defelltll1l1t 
mllst fUl'l11sh s~curiL'y for hil;! appoarunco while Lho !:lUit lS 
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pending, and III terms of s. 479 security must be given 
within a week fur the amollut of tho cluim. -P-R-o-B-on-r-a-

Z• l CnUNDER App waUoH. grc('ntec . MULLICK 

AUo1'll0Ys for pluilltifi's : Messrs. JJ101'gn,n JJ CO. DO'~~Y, 
Attorney for ucfeudallt: Mr. O(t1'I'LttheI'B. 

H. T. H. 

Bdore 1fb-. Justice ,11acpflel·son. 

NECKRA.:\I D013AY 'II. 'l'IlE BANK OF llENGAL.oR< 1887 
JUlie :.l:!. 

Pl'£lctice-il1tel'l'o,qa/ol'ies- Ref/Iso! to lInS!V81'- Particulal's of dall/age- ____ _ 
Civil Pl'ocedr~l'e Code (Ad XIVo! 1882),88.125, 127. 

The plaintiff alleged that the defendant Baak impl'Operly and without 
notice, and in vinJation of an agreement, sold some Government promissory 
notes, which had been deposited as security fOI' certain Joans, and claimed 
a specified sum us damages or in the alternative a decree for an account. 
'1'he tlefenrl1lnt Bank deniell the alleged agreement, and asserted that tIle 
notes had been Buid after due notice and on failure of the plaintiff to com­
ply with the terms on which the loans were mnde. 

Interl'oga tories WE're administered for the examination of the plaintiff, and 
amongst them one in the .follo,\ ing terms:-

., State how your estimate of damagee to the amount of Rs. 1,30,000 
mentioned in the eighth plIl'llgrllph of the pla.int is arrived lit ?" 

Upon the plaintiff declinirlg to answer that interrogatory the defendant 

Bank applied on notice for an artier under B. 127 of the Code of Civil Prooe­
dure requiring him to answer it fnUy. 

Bel,]" that t11e plllintiff Will:! not bound to answer it. 
If, on the one IHllld, it WIIS intended to elicit the principle on which 

the damages were estimated by the plaintiff, the defendant was not 
entitled to discovery on that peint. If, on the othflr hand, it was sought 
to elicit IIll account of the transactions oetwcE:n the parties, it was 
unnecessary, as the tranar.etions were w~thjn the knowledge of the 
defenuant Bank; and if it were not, then the enquiry was premature, 
as the questhm whether there had been any wrongful act committed and 
whether the plaintiff Wlli! entitled to auy damllges should be first deterlllined, 

IN this suit the plaintiff, a dealer in Oompany'a paper, claimed 
Rs, 1,30,000 damages (orin the alternative a decree for an account) 
OIl cel'tain loan transactions between himself and the defendant, 
the Bank of Bengal. As a part of his case the plaintiff set up 

< a verb!),l arrangement botween himself and an officer of the Bank, 

* Original Civil Sui~ No. 40 of 1887. 
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