VOL. X1V} CALCUTTA SERILS,

It was tirst of all argued before us that this docwment,
amounted to a mortgage. We arc clearly of opinion that
it is not a mortgage within the meaning of the Transfor of
Property Act; and indeed this point was not seriously pressed.

The learned pleader for the appellant then contended that,
if this document docs not amount to a mortgage, it is a charge
under s. 100 of the Transfer of Property Act. We ave
of opinion that it is not a charge. When the Legislature
speaks of a charge wunder s 100 it speaks of sowcthiug
which operates as a charge upon land immediately as it is
executed, This document seems to us, not to create a charge
at the time of its excecution, bul to operate only as a charge
upon the land in question upon the non-payment of the
principal money in 1289, All that it does is to create the
possibility of a charge ultimately arising on the land, That
is not a charge under s. 100 of the Transfer of Property Act.

We think that the case has been rightly decided by the lower
Appellate Court, and accordingly dismiss the appeal with costs,

H T, H Appeal dismissed.

Before My, Justice Totlenham and Mr. Justice Norris.
IN TUE MATTER OT TUE PETITION OF JOWALLA NATH.

JOWALLA NATH (JupagMeNT-DEBTOR) . PARBATTY BIBI Awp orHers
' (DECREE-1OLDERS).?

Tnsolvent judgment-debtor—QCivil Procedure Code (det XIV of 1883),
s 8581, Chap. XX.

A Conrt cannot refuse the application of & judgment-debtor seeking to be

leclared an insolvent under the provisions of Chap. XX of the Civil Proce-
dure Code unless it finds affirmatively that ihe applicant has brought him-
gelf within clauses (a), (), (¢) ov (d) of 8. 351 of the Code; and the fact
that his schedule assety exoeed his labilities does not disentitle him to such
relief,
A judgment-debior applied to be declared an insolvent under the provisions
"of Chap. XX of the Code of Civil Procedure, The District Judge refused the
"application on the ground that the assets were admittedly in excess of ihe
“Habilities, and that he had mado no effort for a period of two years to realise
.his property for the benefit of his creditors.

‘ Appeal from Order No. 94 of 1887, against the ovder of T. M. Kirk-
. Hﬂwood, Esq, Judge of Patna, dated the 28th of Mareh, 1887.
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Held, that the District Judge wag bound to grant the upplication as the
- applicant had not brought himself with elauses (a), (), (¢) or (d) of 5. 351
in which cases alone he had a vight to refuse the application,

Ta1s was an appeal by a judgment-debtor against an order hy
the District Judge of Patna refusing to declare him an insolvent
under the provisions of Chap. XX of the Civil Procedure
Code.

The judgment-debtor had made o previous application in 1885
to be declared an insolvent, but on his applicalion being opposed
by some of his ereditors it was withdrawn. His present application
was made on the 26th January, 1887, and the 28th March was
fixed by the Court of first instance for the hearing under s. 850
of the Code. At the hearing on that date he was opposed by some
of his creditors, and the lower Court dismissed his application, The
material part of the judgment of the lower Court, which béganby
setting out a list of the petitioner’s debts and assets, 'and showing
that the latter excecded the former by about Rs. I OOO was as
follows :—

“Qn the application itself as it stands I think there is no case
for insolveney. The assets are, cven on the showing of the appli-
cant, Rs. 1,000 in cxcess of the liabilitics. Then it is ulgcd that
this is not all cash in hand, the judgment-debtor cannot realise
it at once, and meanwhile it will bo hard on him' if he has
to go tojail. To that I can only reply that, though there was an
effort to be declared insolvent on his property being attached just
two years ago, which was opposed by these same decrce-holders,
and was then withdrawn, it is ot alleged that in the interim any
effort has been made to realise the amount due and pay off the
debts by sale of the property or by realisation of bondand khatta
debts. As the applicant has not availed himself of this long
period of grace allowed by the creditors in order to take .any
steps towards liquidating their claims, I sece no reason whatevér

to suppose that, if he is enlarged for another two years, he will take
any steps in that direction.

“He says, ' Oh, I am quite ready to hand over to my creditots
all my claims and let them realise what they cah out 'of them,
but it has been his bounden daty himself all this time to realise
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them on behalf of his ¢reditors, and he has made no effort in thi.
direction.

“Idonot think the case is one in which the applicant
should be treated as an insolvent,

“No doubt 5. 356 provides for realisation of an amount which in
some casesexceeds the claims of the creditors; but I think the
case of a man who has, during the two years that his creditors have
let him alone, made no effort to effect realisations is not a man to
whom any favor should be shown. It cannot be said that eircum-
stances have been too much for him and that he is unfortunate ; it
can only be said that he has exhibited a culpable lethargy in
taking no steps towards getting in his dues in order to satisfy the
claims against him, and that the creditors are not acting harshly to
him in now seeing, as a final offort, what a term in jail will effect;
towards making his duty manifest to him.

“I reject the application with costs, ”

The judgment-debtor now appealed to the High Court against
that order,

Mr, Abul Hossain and Baboo Saligram Singh for the appel-
lant.

M., C. Gregory and Baboo Jogendra Chandra Ghose for the
respondents.

Mr. Abul Hossain (for appellant).~—The Judge was bound to
declare the applioant an insolvent. He did nothing to bring him-
self within clauses (a), (b), (¢) or (&) of s. 851 of the Civil Proce
dure Code. Sulimat Alé v. Minahan (1) supports my contention.
The fact that assets are in excess of the liabilities does not disen-
title the applicant from seeking the protection of the Court, and
8. 856 of the Code expressly provides forsuch cases,

« Mr. C. Gregory (for the respondents) —The application on . tha
»face of it shows that the petitioner is net an insolvent. The

- ereditors allowed him two years' time, but he took no steps to
realise the property which is mentioned in his schedule. He was
‘guilty of laches, and has forfeited the right to be declared an
msolvent and does not deserve any indulgence being shown him.

‘(1) L LR, 4AI, 337,
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on to such a claim one of a disputable character did not go to show that the
suit was not a bond fide one.

Held, that there i3 no authority for saying that the principles ﬂpphed i
England to the granting of writs ne ewveal regno should be applied in thig
gountry ; and that the Court can only look to the provisions of the Code of
Civil Procedure ; that whon a person comes on business to this country in
which he has no property or domicile, and enters into o contract with g person
to do work in connection with that business and which must be done
before he leaves the country, and it is known he intends to leave as soon as the
work is completed, there is an implied undersianding, if the work was done
on his credit, that it should be paid for before he luwes

Held, also, that the case £oll within tho provisions of s, 477 of the Code, snd
that the defendant should furnish security for his appearnnce while the suit
was pending within o week in terms of 8. 479, such securily to be for the
awount of the claim,

TaIS was an application under s. 471 of the Code of Civil Proce-
ydure that security should be taken for the appearance of defend-
ant to answer any decree that might be passed against him in
the suit.

The plaintiffs were the owners of the Hooghly Dock and the dew
fendzmt the master of a barque called “ Roanoke, * and ‘the claim
in the suit was for work ddne to the vessel in the nature of repairs
and for dock hire, The plaintiffs alloged that between the 28rd May
and 11th June, 1887, they at the roquest of the defendant ekecutett
certain works and repairs at rates and pricos agreed on, the total
value of which amountod to the sum of Rs, 5,796-14-3 ; and they
stated that the works and vepalws so executed worc reasondbly
worth that amount ; that for the purpose of exceuting such repairs
the vessel was taken into their dock, and whilst she was there it be_
came necessary to fill the dock to let another vossel called the
“Star of Erin” in, and again to empty it ; that the defendant had
alleged that in the course of such operation’ his ‘vessel had been
strained and otherwise injurcd, but that sich ‘allegations wero
erroneous, but that for the purpose of surveys and otherwise they
had at the request of the defendant executed certain other works
of the value of Rs.1,182-11-9, and ’chey claimed to be entxtled to
recover that sum.

The plaintiffs farthor'claimed the sium of Rs. 2,250 on account of
dock hire at Rs. 250 a day for the use of the dock from the 12th
to ‘the 20th of June, the barque having béen kept in' the dock
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for that period after reasonable notice had heen given to the
defendants to remove her.

They also claimed Rs. 256 survey fees rendered necessary
owing to the allegations as to the injuries caused to the vessel
by letting the *Star of Erin” iuto the dock, and a sum of
Rs. 334-5-9 for repairs executed subsequent to the 16th of June
at the request of the defendant.

The whole claim amounted to Rs. 9,728-9-9, for which the plamb
was filed on the 25th June, 1887, and on the same day a rule
was obtained calling on the defendant to show cause within 24
hours after the service thereof on him why he should not furnish
security to the extent of that sum for his appearance to answer
any decree that might be passed in the suit.

The rule was granted on a petition of the plaintiffs and an
affidavit of James Mori, the manager of the plaintiffs’ dock, which
get out fully the facts in connection with the plainfiffs’ claim, and
also stated that the defendant had no permanent residence in British
India ; that he had come to Calcutta in command of the “ Roanoke ”
;and was aboul to leave again in charge of her on a voyage to Natal ;
and that there was no certainty as to when he would return or if he
would ever return to India. It was further alleged that the vessel
.was under a charter for Nataland had been on demwrage since
the 14th, and had already loaded a portion of her cargo and could
compiebe her loading and proceed to sea in a very short time,

The defendant dlsputed the claim of the plaintiffs and opposed
the order asked for. He disputed the rates charged for the
work and repairs, denjed having agreed to them, and said that
they were exorbitant and that the work charged for had been
.done in a very, slovenly, unworkmanlike manner and was alto-
get.her unseaworthy ; that it was grossly overcharged for, and even
that charged for had not been completed, and some of the items
had never been doue at all, and some of the ar’cwles charged for
never supplied. He further denied that he was mdebted to the
Pplaintiffs at all on the ground that, ifa proper sum was cha.rg;ed for
the work actuaﬂy done, it would be found that hig claim
,for demurrage exceeded that amount. He stated that he had at
1yj;,kxe time objected to the admission of the “ Star of Erin”to the
dock as his vessel was not in @ £t state to be floated, and he
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alleged that in consequence of the plaintiffs insisting on admitiing
that vessel and doing so they had caused considerable damage
to the “Roanocke ” by straining her and breaking away some decl
houses and porlions of the rail. He claimed the sum of Rs, 2,750
as demurrage from the 12th to the 22nd J une, alleging that
owing to the “Star of Erin"” being admitted to the dock his vessel
could not be romoved before the latter date, and that sum,
together with surveyor’s fees and the amount claimed by him for
damages, towage, cte., brought up the amount he claimed from
the plaintitts to Rs. 8,556-7.

In his affidavit he stated that he never had, nor had he then,
any intention whatever of removing the said vessel from the
jurisdiction of the Court with the intention o obstruct or delay
the execution of any decree which might be passed against him,
and that the owners of the vessel were wealthy people in London
and Rotterdam, and that any sum that might be required for
the repairs or necessary expenses of the vessel could be obtained
by him in three days.

Mr, Pugh and Mr, I\ A. Apcar showed cause against the
rule on bchalf of the defendant,

My, II4ll in support for the plaintiffs,

Mr. Pugh.—The case of Harrison v. Dickson (1) lays down
the rules observed by the late Supreme Court in matiers of this
kind and the principle upon which the Court will exercise ity
discretion in making suchan order as that asked for. In England
there was the writ of ne eweal regno, and also the proceeding at
common law by which a person was held to bail, but there must
be a debt duc and the amount must be ascertained (Seton on
Decrees, Vol I, Part IT, p. 816, and the cases there cited. Thore
is no doubt that the Court has a discrction to grant or refuse this
application, and thisis not a case, having regard 1o the nature of
the claim and the casesel up by the defendant, in which such
discretion shonld hbe cxercised, The defondant is not tho
proper person to be sued—Mackinnon, Mackenzie & Go. v. Lang,
Moir & Co (2). That the plaivtiff could have sued the owners

(1} 1 Boulnois, 33, (2) I L.R, 5 DBowm, 584,
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and that service on the captain as agent would have been suffi-
ciont is shown by the decision in Blackwell v. Jones (1).

The real question here is, should the discretion of the Court
be exercised.  The word used in the section is “may,” and the
plaintiffs will have to contend that it should be read as “ must. ”
The leading case on the subject is Juliusv. Lovd Bishop of
Oxford (2), and “may” as used here should be read as being
permissive only.

Mr. Apear on the same side.—The Court should not exercise
its diseretion in the case as the suit is clearly not a bond fide onc,
as shown by the claim for Rs. 2,250 for dock hire, the vessel being
kept in dock by the plaintiffs letting the *Star of Erin”
in Dbehind her and preventing her gotting out. In England
the application would not be grantod on a stated and unsettled
account which is contested—&#lack v. Holm (8). The Court can
only grant this application if the defendant fail to show cause
against it, and what constitutes good cause is laid down in
Spencds Hotel Company, v. Anderson (4).

Mr. Hill for the plaintiffs in support of the rule.~—MMastors oi
ships form an excoption to the general rule as to the liability
of agents for contracts cntered into on behalf of the owners
(Kay, Vol. 2, p. 1148). Spence’'s Hotel Company v. Anderson
(4) does not show that the plaintiffs in this case are not entitled
to the order they asked for, See also dAgra & Masterman’s
Bunk v. Minto (5). The learned Counsel then proceeded to
contend thal the Court here was bound to follow the provisions
6f the Code of Civil Procedure and that the English cases
had no application, when he was stopped by the Court. He
then went into the facts of the case, amd contended that the
suit was & bond fide one, a.nd referred to ‘the cases cited at
p. 561 of Broughton’s Civil Procedure Code (Act X of 1877)

The Court took time fo consider and subsequently delivered
the fullowmv judgment :—
MacpoERSON, J —Thiy is an application unders. 477 of the
(1) 7 Bom, 0,0, 144. 8) 1J.and W, 405,

2y L.R,5App. Ca, 214 (4) 1 Ind Jur. N. S, 204,
{6} 1 Ind Jur, N, 8,265
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Civil Procedure Code to take sccurity for the defendant’s a,'pp'eab

tmomonm ance to answer any decree that may be passed against him in the'

MuLL

DOWEY.

CHUNDY‘“ suit. The plaintiffs ave the proprietors of the Hooghly Dock, and

the defendant is the master of the “ Roanoke” described as a bavque
of 400 tons, The claim amounting to Rs. 9,728 is principally for
work done to the vessel while in the plaintiffs’ dock, but i
includes a charge of Rs. 2,250 for dock hire.

The defendant has no domicile in this country ; he came
to Calcutta in charge of the vossel, and there is no answer to
the allegation that he intends to leave as soon as he possibly
can, his vessel being under charter for Natal, and that there
is no certainty as to whether he will ever return. There 5t}
clearly, therefore, rcasonable probability that the plaintiffs will
be obstructed or delayed in the execulion of any decree that
may be obtained. The deflendant shows cauge against the
rule which issued, the contentions being that under the Con-
tract Act he is not personally linble and that the suit is not s
bond fide suit. The plmnt sots out that the defendant, the
magter of the barque in question, entercd into the contract
for repairs, and that the repairs were done at his instance smd
under his instructions.

There is no denial of this allogation in the afﬁdamts filed.
The defendant docs not say that he contracted as agent on]y, or
that the name of bis principal was disclosed, or that it was under-
stood that the plaintiffs were to look to his principals and not to
him for payment. The affidavit morely declares that the owners |
of the barque are gentlemen of wealth carrying on business in
England and Rotterdam and well able to meet any deéree that
may be passed.  There is not in the affidavits a single circum-
stance to indicate that the plaintiffs in entering into this '‘contract
were dealing with the defendant as an agent, and that they were
looking not to him but to some one elsc for payment, and it is highly
improbable that they would do so as regards persans living: out *of
the jurisdiction whose names they had never heard, and of whose
existence, so far as appears, they were ignorant. The mere fact
that the defendant was the master of the barque (there is no-
thing to show thathe is not also a part owner), snd that the
plaintiffs. might have. sscertained who the owners were, does not
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“rebut the presumption arising under 8, 230 of the Contract 1887
Act, and I must, on the materials now before me, hold that this  prosone

section applies and that the defendant is personally liable. gﬁii?gg

The remaining question is as to the suit being a Dond fide
one, for, if the defendant can show that the suit is not bond
fide, that would be good chuse.

t
DowgY.

It is admitted that the vessel was in the plaintiffy’ dock
from the 21st May to the 22nd June, and that certain repairs
were done.’

The claim may be divided into two parts—as to work done
up to the 10th June or under agreements entered into before
that date, and work done subsequently, including charges for
dock hire. The plaintiffs’ claim for the former amounts to
Rs. 5,706, and the accounts filed with the defendani’s affidavits
show that hc objects to items aggregating Rs. 2,399 for work
not done or overcharged.

The parties are at issue as to whether the work was done
b rates agreed to beforehand or not, and I need only say -as
to this that the defendant’s affidavits do not directly meet
the plaintiffs’ allegation on this point. If all the objected
items were allowed there would still remain a balance in the
plaintifis'’ favor of Rs. 8400. It is said no doubt that the -
work was bad and would not pass a survey, but this is a
matter on which I cannot on the materials before me express
an opinjon, though I may observe that in the correspondence
which passed before suit nothing was said of bad work.

The remaining part -of the claim is of a more disputable
wharacter ; the defendant not only denies his lability altogether,
‘but counterclaims for ‘a, sum of Rs. 8,656 for demurtage ‘mud
iexpenses on account *of his vessel being niproperly de:t;ameﬂ m
’blm plaintiffs’ dock.
 'The questions which will have tobe determined are, therefore,
wheﬁhar the 'vessel remained in dock under ciretmstances which

quld entitle the.plaintiffs to dock hire or the defendant to demur-
gﬂe, and whether the work subsequently done was dome by the

mpszain consegnence of imjuries arising from their own neglect.
wn not going to express ‘any optuion on‘the metits of these
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questions, Thave only to sce whether, looking to the case as a

gonopr Whole, it 1s o bond fide caso, or whether it 1s a casc of a specula-
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tive character, and brought with a view to harass or aunoy the
defendant, or to take advantage of his position and induce him to
come 1o terms which, perhaps, he otherwise would not do. The
mere fact that the claim is disputed docs not deprive it of the
character of bona fides, and if the claim werc confined to the
Rs. 5,729 T should have mado this order without hesitation, be-
causc it is beyond doubt that the claim to that cxlent is an honost
claim and based on & substantial foundation. As I have said,
cven if all the items objected to were disallowed and struck out
of the plaintiffs’ claim, there would still remain a balance in th

plaintiffs’ favor, unless the defendant could establish the sct-off;

relicd on, or show thatl the work done was so bhad as 1o be ahnost\

worthless, The fet that a person adds on to a claim of that
deseription a claim of a disputable character docs mnot, in my
opinion, go to show that the whole claim is not brought in
good {aith and, in the plaintiffy’ estimation, wilh some 1)1‘<).L;pcc:1'
of success. If they had any claim at all as vegards the latter
swms they were bound by law to include it in the present suit
or to abandon it altogether. 1T canuot, thercfore, say that
the claim is not a bond fide one.

It has been urged also that the Court in dealing with this
section should apply the principle applicable in Jngland to
suits of ne exewt regno.  There is no authority for this, and
it scoms to me that the contention is not consislent with the
words of tho section. I think if a porson comes on business
o this couutry, in which he has no domicile or property, and
euters into a coubract with a pason to do work in
connecbion with that business, and which must be done beforo
he leaves the country, and it is kwown that he intends tg
leave as soon as the work is completed, there is an implied
understanding, assuming that the work was done on his eredit,
that it shall be scttled or paid for beflore ho leaves the country,
Tt scoms to mo, therclore, that the case is one that falls under
s. 477, and I must make an order thal the defondant
must  furnish  scewity for his appearance while the suib is
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pending, and in terms of s 479 security must he given
within & week for the amount of the claim.
Applicution granted.

Attorneys for plaintiffs : Messrs. Morgan & Co.
Attorney for defendant: Mr. Oarruthers.
H T OH

Before Ur, Justice Macpherson.
NECKRAM DOBAY w» 'LHE BANK OF BENGAL.®

Practice—~Interrogutories— Refusal fo unswer~~ Particulars of daniege—
Civnil Procedure Code (det XIT of 1882), ss. 125, 127,

The plaintiff alleged that the defendant Bank improperly and without
notice, and in violation of an agreement, sold some Government promissory
notes, which had been deposited as security for certain loans, and claimed
a specified sum as damages or in the alternative a decree for an account,
The defendant Bank denied the alleged agreement, and asserted that the
notes had been sold after due notive and on failure of the plaintiff to com-
ply with the terms on which the loans were made,

Interrogatories were administered for the examination of the plaintiff, and
amongst them one in the following terms i—

“State how your estimate of damages to the amount of Rs. 1,30,000
mentioned in the eighth paragraph of the plaint iy arrived at ?"

Upon the plaintiff declining to answer that interrogatory the defendant
Bank applied on notice for an order under g. 127 of the Code of Civil Proce~
dure requiring him to answer it fully.

Held, that the plaintiff was not bound to anawer it

If, on the one hand, it was intended to elicit the principle on which
the damages were estimated by the plaintiff, the defendant was not
entitled to discovery on that point. I£ on the other hand, it was sought
to elicit an asccount of the transactions between the parties, it was
unnecessary, as the trznsactions were within the knowledge of the
defendant Bank ; and if it wers not, then the enquiry was premature,
as the question whether there had been nny wrongful act committed and
whether the plaintiff was entitled to any damages should be first determined,

In this suit the plaintiff, a dealer in Company’s paper, claimed
Rs. 1,30,000 damages (or in the alternative a decree for an account)
on cerfain loan transactions between hiwself and the defendant,
the Bank of Bengal. As a part of his case the plaintiff set up

& verhal arrangement botween himself and an officer of the Bank,
¥ Original Civil Suit No, 40 of 1887,
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