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amount ”, (4.c., the amount to be realized “ principal and interést”)
and then the proviso that payments shall be applied first in reduc-
tion of interest, and enlered on the back of the docu'nept. The
strictest construction of the words is in accordance with the usual
intentions of the parties to a simple mortgage. Why they should
be wrested from that construction in. favour of an unusual and
most improbable intention is not explained.

Their Lordships hold that the plaintiffs are entitled to recover
their principal debt with interest at the rate mentioned in the
mortgage-deed, up to the date of the Subordinate Judge’s decree,
and thereafter at the rate of 6 per cent. per annum. - The decree
of the High Court should be discharged.

The respondents ought to pay the whole costs of suit in both
the Courts below. The case should be remitted to the Subordinate
Judge to take the proper acconuts, and give further directions.

Their Lordships will humbly advise Her Majesty to this effect.

The respondents must pay the costs of this appeal,

A peql allowed.

Solicitors for the appellants : ) ‘

Messrs. Ranken, Ford, Ford and Chester,

Solicitors for the respondents :

Messrs, Pyke and Parvott.

REVISIONAL CRIMINAL.

Before Mr., Justice Knox, Mr, Justice Aikman and Mr. Justice
Biennerhassett.

SHAH ABU ILYAS (Arerroant), v. ULFAT BIBI (Orrosrrm Pawry)*
Criminal Procedure Code, sections 438, 489, 490 - Maintenance—Plea of diveres

in answer to an application for enforcement of an order for maintenance

of a wife, . '

Wheto in answer to an application for enforcomont of an order under
saction 488 of the Code of Criminal Procedurofor the maintensnco of a wife,
the party against whom snch order is subsisting. pleads that ho bas lawfully

* #(Criminal Revision No. 184 of 1896,
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divorced his wife and therefore the order can no longer be enforced, it is
the duty of the"Court hearing the application to enferbain and consider such
ple:x,_aﬁd, if it li‘ind the plea established, to decline to enforee the ordee for any
poriod subsequent to the datz when the marriage ceasad to subsist bebween the
parties.

In such case, where the parties are Muhammadans, the marriage will be
deemed to subsist until the axpiration of the {ddat.

In sechion 489 of the Code the “changs in circumsiineay” referred to is a
changd in the pacuniary or other cireumstancss of the pwby paying or receiving
the allowance which would justify an incraxss or dicress of the amount of the
monthly payment originally fixed, and not a chaungs2 in the stabus of the parties
which would entail a stoppaga of the allowance.

So %eld by Aikman and Blenuerhassett, J.J., dissentiente Kunox. J.

In the makter of the petition of Din Mukamnad (1); Abédur Roloman v.
Sakhina (2); Zeb-un-nissa v. Mendu Khan (8) ; In re Kasam Pirkhai (4); In
re dbdul AN Ishmailji; (5) Makomed Abid Ali Bwmar Radar v. Ludden
Sakiba (6) and Mussammat Baji v. Nawab Khan (7) referred to. Nepoor
Lurut v. Jurai (8) disssented from. Makdudan v. Fakir Bakhsk \9)
overruled.

.Tuz facts of this case sufficiently appear from the judgment of
Ajikman J.
Mr. C. Dillon for the applicant.

Kxox, J.—~Musammat Ulfat Bibi presented an application
before a Deputy Magistrate of the first class at Basti, praying for
an order of maintenance to be granted in her favour under section,
488 of the Uode of Criminal Procedure.

Shah Abu Ilyas, the husband, appeared to answer this application
and objected that Musammat Ulfat Bibi was no longer his wife, as
he had divorced her on the 11th of Ssptember 1895. There is
nothing to show whether the divorce which he sets up was a revoe-
able or irrevocable divorce. If it was the latter, the relationship
of wife was no longer in existence in October 1895, the time at
which these proceedings took place.

The learned Deputy Magistrate considerad the objection raised
by Shah Abu Ilyas, considered the fact of divorce proved, but held
1) L L. R, 5 AlL, 226, (5) I. L. R, 7 Bom., 180.

(2) L L R, & Cale., 558. (6) I L: R, 14 Cale,, 276,
(3) Weokly Notes, 1885, p 29. (7) 9 Panj. Rec. 69,

(4) 8 Bom. H. C, Rep. 95. (8) 10 B. 1. R, App. 83.
Y (9) IL. R, 15 All, 143,
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that Shah Abu Ilyas was liable for the maintenance of his wife for
the term of her iddat.

He gave an unconditional order, however, for the ‘payment by
Shah Abu Ilyas of Rs. 15 per mensem not terminable with the period
of iddat. No attempt was made by Shah Abu Ilyas to get this
order revised.

On the 9th of December Shah Abu Ilyas, instead of getting the
order revised, went to a Magistrate and objected that, as the period
of iddat would expire on the 11th of December, he should not be
liable for maintenance after that date. He made the application
under section 489. It was refused, and in my opinion rightly
refused, as section 489 has no application to such a case,

On the 6th of January 1896, Ulfat Bibi applied for enforce-
ment of the order of maintenance. Her application was under
section 490, The Magistrate before whom it was laid satisfied
himself as to the identity of the parties and the ron- pa.yment of
the allowance due, and granted the application.

It is contended that he should have, in a proueedlng 1nst1tuted
under saction 490 of the Code of Criminal Procedur e, inquired into
the fact whether Musammat Ulfat Bibi was still the wife of -Shah
Abu Ilyas. I have alredy considered this econtention in Mahbuban
v. Falir Bakhsh (1) and [ see no reason to alter the.view I then
formed. The law appears to me in section 490 to be laid down in®
clear and definite terms, and I should be in my opinion framing new
law if X were to add to section 490 the words—*“On the Magis-
trate being satisfied that the applicant is no longer* the wife of the
person against whom the order was oviginally made.” If the
person against whom the order was made wishes to confest the
order, he should in my opinion do so when the order is passed,
and not wait until it is about to be enforced. Otherwise we might
have the unseemly case of & wife obtaining an order of maintenance
from the Magistrate of the District one duy, taking it the next day
for enforcement to a subordinite Magisirate, who coald appa.fentl v
then hold that she was not* wife and refuse to enforce it. It may

(1) L L. B, 15 All, 143,
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be that the Paw is defective, or it may be that the Legislature
intended such cases to be dealt with by superior Conrts in revision.
Linclinesto the latter view. In any caso, | I hold that the words
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of section 490 are clear, procise and lmpemi.\,e, and that the ULFAT "Brer.

Leglslature did not intend the Magistrate to whom an order like
the presént, nnconditional and undetermined, was taken to consider

any point other thun the identity of the parties and the non-pay-

ment of the allowance due. I do not think it necessary to refer
further to the rulings cited. They have been virtnally considered
by me in Mahbuban v. Fakir Bakhsh. I would decline to inter-
fere and Would reje:t the application.

Arenmax, J.—This is an application for vevision presented
by one Shah Abu Ilyas under the following circumstances :—

The applicant Was married to Musammat Ulfat Bibi.

" Ulfat Bibi, on the 19th of September 1895, applied to a
M‘Lglstmte of the f’rst elass for an order under section 488 of the
Code of Criminal Proeedure directing her husband to make her a
monthly allowance for her maintenance.

When Shah Abu Ilyas was culled on to show canse why such
an order shopld not be passed, he alleged that Musammat Ulfat
Bibi was no longer his wife, as he had-divorced her on the 11th of
September 1895. ' ‘

‘When such a plea is put forward in answer to an application
for an order for maiutenance nnder section 488, the Magistrate
lealing with the applicatioxi isnot only competent, but it is his
imperative duty, to inquire into the plea, and deiermine on such
evidence as may be adduced before him whether the plea is a valid
one ; that is, whether the relation of hushand and wife subsists
between the person against whom an order is asked for and the
person making the application, for, unless such conjugal relation
subsists, a Magistrate has no authority to pass an order for main-
tenance as between husband and wife. #In this case the Deputy
Magistrate recorded evidence as to the alleged divorce, but he did

not determine upon that evidence whether Shah Abu Ilyas had

divorced bis wife as he alleged. He contented himself with saying



1896
Sﬁ.uc AsU
InyAs
2.

Uzrar BIsl

54 THE INDIAN LAW REPORTS, [voL. XIX,

that, even if a divorce had taken place, the husband ‘was liable to
support his wife during the period of iddat, which period had not
expired on the 15th of October 1893, when the case wag disposed
of. He directed Shah Abu Ilyasto pay Rs. 15 per mensem for the
support of Musammat Ulfat Bibi, but in his order be fixed no
period during whieh this monthly allowance was to continue.

The next stage of the case was that on the 9th of December
1895, Shah Abu Ilyas deposited in court Rs. 15, being the monthly
allowance from the date of the order up to the 15th of November
1895, along with a petition expressing his willingness to pay the
allowance up to the 11th of December 1895, on which date, he con-
tended, the period of iddat expired, but objecting to pay it after
that date.

On the 6th of January 1886, Musammat Ulfat Bibi plesented a
petition in Court asking for the enforcement of the maintenance
order, and stating that, although three months had elapsed, she had"
ouly received one month’s allowance. (This statement was not
quite accurate, as three months did not expire until the 15th of
January 1896.) Mr. Munna Lal, the Deputy Magistrate who had
passed the order for maintenance, having gone on lesve, both these
petitions came on for disposal before Mr. D. L. Johnston, Joint
Magistrate. Before him Musammat Ulfat Bibi asserted her right
to 2 monthly allowance irrespective of the period of iddat.

- Shah Abu Ilyas, on the other hand, relying on his a]legation of
divorce, and on the decision of Mahmood, J. in In the matter of
the petition of Dun Muhammad (1), contended that the order of
maintenance had become functus officio and incapable of enforee-
ment,

After considering the ruling referred to above, and the 1u11ng
of my brother Knox in Mahbuban v. Fukir Bakhsh (2),the Joint
Magistrate suggested to Shah Abu Ilyas that he should putin an
application under section 489 of the Code of Criminal Procedure.
Shah Abu Ilyas adopted this suggestion, and on the 25th of
January 1896 put in an application purporting to be under

(1) I. I. R, & AlL, 226. (2) I L, R., 15 AlL, 143.
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secticn 489, and asking that the allowance shonld be stopped.  The
case was dlspo.)ei of hy the Joint Blagistrate by an order dated the
28th of January 1896. In that ovder he came to the conclusion
that secflon 439 would not .cover the present case. That section
runs as ollows :—“On proof of o change in the. circumstances of
any .person reeciving under seclion 483 a monthly allowance or
ordered under the same section to pay a monthly allowance to his

wife or child, the Magistrate may make such alteration in the

allowance as he thinks fit, provided the monthly rate of fifty
rupees be not exceeded.”

In the ease Nepoor Awrut v Jurai (1) the Calentta High
Court (Phear and Glover, JJ.) expressed an opinion that the corres-
ponding section (337! of Act No. X of 1872, which does not diffex

* materially, from section 439 of the presens Code, would probably
J,])l)h’ to a eage dike the present. Phear, J., observes :—¢ Section
537 prowdes a morlﬂ in which the person, against whom the order
" is'made, can, upou a change of elranmustanaes, got that order altered.
And it s2ems to ms probable thut, upon the facts stated by the
Deputy Magistrate, when the husband in his presence divorced his
wife, such an alteratina in cirenmstances did oscur which wounld
justify the Deputy Magistrate upsn the applieation of the husband

T altering the ovder of maintenaneo in favour of the wife.”
Notwithstanding this opinjon of the learned Judges of the
Caleutta High Court, it appeuss to me that the view taken by the
TJoint Mugistrate'is corract. I entertain no doubt that the « change
in cireumstanees ” referred o 1 sastion 48D is a change in tho
pesuniary or other eirsumstances of the party paying or receiving
the allowanze which would justify an increase or ducreass of the
amount of the monthly payment originally fixed, and not a change
“in the status of the parties which would satail the stoppage of the
allowance, T coneur with the following observations of Mahmood,
J., in the case of Din Muhammd (2) :—* The words ¢ The Ma-
gistrate may make such alteration in the allowanse ovdored as he
dsems fit; praeded as they ave by the word ¢ wife” and followel

(1) 10 B. L. Ry App. 23, (@) L L R., #'AIL, 226,
9
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as they are by a limitation as to the amount of the monthly-allow-
ance, cloarly indicate that “the alteration in the allowanee’ con-
templated by that section only rofers to a power to alter that
amount and not to a total discontinuanee theresf’” Thewame view
was taken in Abdur Rohoman v. Sakhinz (1). .

Tn disposing of the petitions before him, the Joint Magistrate
rightly held that a plea of divoree, if made out, wonld not justify
him in cancelling the order of maintenance nader the penultimate
paragraph of section 488. The paragraph sets forth three grounds
upon proof of which a Magistrate is anshorized o cancel an order
of maintenance passed in favonr of a wife, and divoree is not one
of these. -

In considering whether he could give effest to the plea of Shah
Abu Ilyas, the Joint Magistrate referred to two rulings of this Court,
viz., the ruling of Mahmood, J., In the matter of the petition of
Din Muhammad (2) and the ruling of my, brothet Kuox in
Mahbuban v. Fakir Bakhsh (3), in which he dissented from a-
previons deaision of this Court by Oldield; J., viz., Zeb-un-nissa.
v. Menduw Khan (4). Tt is with regard to these diszordant
rulings that the preseut case has been referred to this heuaeh,

I find myself unable to agree with the view tgken by my
brother Knox. That view appears to me to be opposed not only
to decisions of this Court, but to decisions of the Calcutta, Bombay
and Madras High Courts and the Chief Jourt of the Panjib, and,
so far as T can ascertain, it has not been adopted by any authority
save my brother Knox. It has been repeatedly held that the
Legislature in enacting sertion 438 of the Code of Criminal Proce-
dure did 1ot intend to interfore with the right of divarce.

It cannot in my opinion be disputed that it is only on proof
of the existence of conjugal relations between a man and a woman*
that the man can under section 458 he ordered te provide for the
woman’s support, and I hold that it is only on t:e supposition of
the confinued existence of that l'elatioushivp that the allowance can

1) I. L. R, 5 Cale, 558, (3) L L. R. 15 All,, 143,
(2) 1, L. R., 6 All, 232G, (4) Weokly Notes, 1885, p. 29.
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continfe. Deahno with the corresponding section of the Presideney
Magistrates’ Aot (No. LV of 1877), Aluxlic and MeDonell, J.J,,
observed :—* In our opinion it i, under the terms of section 234,
as essentidil fo the continued operation as to the original making
of an order of maintenance that the recipient of the allowance
should be ¢ wife at the time for which maintenance is claimed,
and eonsequently, for the purposss of Chapter X VIIT of the DPre-
sidency Magistrates” Aet of 1877, o Magistrate must, when a
cuestion of divorce arises, determine on sneh evidenee as may be
before him whether there has or has not been a legally valid
divorce. If he finds that there has been a valid dissolution of the
marriage 'tie: he should refrain from taking any sieps fo enforce
the order of maintenance from the date of dissolution.” Abdur
Rohoman . Sukhina (1).
- In the case In re Kasam Pirblai and his wife Hirbai {2) 16
was held by Westeppp, C. J., and Bailey, J., that a husband
agaipgt whom » maintenance order had heen passed and who had
subsequently divorced his wife was no longer liable under the
maintenaunce order.  The learned Judges observe in regard to the
maintenance order :-——That was a proper order at the time it was
made, but westhink the groundwork of that order has now been
rémoved, and we cannot consider it any longer a continuing
binding order upon the applicant.  On the question that is before
us, we say that we do not think that the Magisirate ought to issue
an attachment upon, or otherwise to execute the order, it being in
fact Functus officio.”  That case was followed by Sarjent, C. J.,
and Melvill, J., in In re Abdul Ali Ishmailji and his wife
Husenbi (3), where it was held that after a divoree o Magistrate
should no longer enforce an order for maintenance.

* T the case Malomed Abid Ali Kumar Kadar v, Ludclen
Sahiba (4) the learned Judges (Prinsep and Beverley, J.J.) held
that a man who had been ordered by a Magistrate to pay mainten-
ance to a woman on the ground that she was his wife, and who

(1) 1. X, R, 5 Calc.,, 558 ab p. 562, “(8) I L. B, 7 Bom,, 180.
(2) 8 Bom., H, C. Rep. 93, . (4) IL R, 14 Calc,, 276,
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- had staceeded in proeuving from a court of competent jurisdiction

a declaration that no rclationship existed between Liim and the
woman, might ask the magistratc on the authority of Abdul
Rohoman v. Sakhing (1) and Abdul Al Ishmailji v."Husenbi
(2j to abstain from giving any further cffect to bis order for
maintenance., :

It appears from a note in Prinsep’s Code of Criminal Pro-

_cedure, 11th edition, p. 318, that the Madras High Court has held

that a Mubammadan wite divoveed after an order for malntenance
liad been passed in her favour is entitled to maintenance during
har dddat, but that the order cannot be enforced for a time subse-
quent to the expiry of the dddut. .

In the case Musammiat Buji v. Nowab Khan (3) the Chief
Court of the Panjib, after cousidering the ruling of my brother
Knox and other ralings referred to abovo, held that it 4s open
to o Magistraie to entertain and inquire into a plem of divorce.
and, if he finds it established, to refuse to enfor e his ordor, at
least after such date as the divoree operates under the law and
custom governing the partics to disentitle the woman to further
maintenance,

My Dbrother Knoxin the case Mahbuban v. Fakir Balhsh (4)
Lield that ¢ when a person in whose favour an order of mainten-
ance has been given takes it before a Magistrate and the Magistrate
finds that he has jurisdiction owing to the residence of the person
affected by the order, and is satisfied as to the identity of the parties

.

and the non-paymeuat of the allowance due, it is his duty to

enforce the order for maintenance, ”’

Acting upon this decision the Joint Magistrate in this case
directed that the order for maintenance should be enforced, and
the Sessions Judge, before whom the case was taken in revision,
declined to interfere with the order. I 1o ""i'et that I cannot
coneur with the decision of my brother Kuox, which, as shown

above, is opposed to the deeisions of a,ll the other Judges who have
had to counsider the point,

(1) L. L. B, 5 Cule, 558. (%) 29 Lanj. 5Rec. 60
(%) L L. R, 7 Bou, 180, G T L By ALL, 148, -
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Tt appears to me to be a mistalke to say that the only questions 1896
which a I\I'L“lsthﬂb before whom an order for maintenance is pro- - Sax Aoy
_duced under sextion 490 has to consider are whether he has jurisdie- Invas

tion over'the person affocted by the order, and whether he is satis- Urpap Brow.
fied as to, the identity of the parties.

A most material question which in my 0]_)1113011 it is incumbent
on him to consider is whether the order to which it is sought to
give effect is still in foree, or whether, to use the expression of-
Westropp, C. J., it has besome  functus officio.”

Take the case of a man who under section 483 had been order-
ed to pay & monthly sum for the sapport of his illegitimato child
until it should attain the age of twelve years. If such an order
were produced before a Magistrate under s, 490, I do not think it
could serigusly be contended that all the Magistrate has to do is to
satisfy himself sthat he has jurisdiction, that the parties are the
53.21'1(‘,, and that the gllowance is vupaid. e has farther to consi-
der the question®of the age of the child, so as fo ascertain whether
the allowance claimed Is or is not duc under the order. So in the
cage of a woman producing under section 490 an order for her
maintenance, the Magisirate has to satisfy himself whether the
allowance asked for is or is not duc under the order. The order
tan only have been passed for an allowance to the woman as a
wife, and, if she o longer oceupies that position, the allowance is
no longer due under the order, save for the period before she ceased
to be the wife of the person ordered to pay the allowance.

This period, I hold, includes in the case of Muhammadans the
period of the 4ddat. Tt is true that Oldfield, J., in the case from
which my Drother Knox dissented, held that no allowance was
payable after the actual date of divorce, but he gives no reasons for

-his opinion, which is opposed to the judgment of Mahmood, J., in

the case of Din Muwlhammnad (1) and of the Madras High Court in

the case referred to above. THe passage quoted from the Hedaya

by Mahmood, J, ( A marriage is accounted still to subsist during

the iddat with respect to various of its cffects, such as the obliga~
(1) L. L. B, 5 AlL, 226,
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tion of alimony, residence and so forth”) is sufficient authority” for
the continuance of the allowance during the sddat. '

Tor the above reasons I would set aside the order of the Joint
Magisivate, and direct him to come toa finding onsuch evidence as
may be adduced before him, as to whether Shah Abu Ilyas divorced
his wife, and, if so, on what date. If he funds that Shah Abu Ilyas
did divorce Lis wife, he should determine what is the period of the
iddat and enforce the maintenance order for that period and to no
later date.

BrExNERHASSETT, J.—The authoritics collected by my brother
Aikman show a strong consensus of opinion among the High
Courts of Calcntta, Bombay, Madras, and the North-Western
Provinces, and the Chief Court of the Pahjib in support of the view
expressed by him. Tollowing those authoritics, I concur in the
judgment of my brother Aikman and in the oxder proposed by him,

By tue Courr. ~ .

The order of the Court will Le that the order of the Joint
Magistrate be set aside, and the Joint Magistrate inquire into and
determine whether Shah Abu Ilyas has divoreed his wife, and if he
has, that he should determine what is the period of the sddat and
enforce the maintenance order until the expiry of that-periol and
to no later date.

APPELLATE CIVIL.

Before M, Justice Banerji and Mr. Justice Ailman.
THAKURI axp orares (PLAINTiFrs) v. BRAMHA NARAIN AND OTHERS
(DEFENDANTS.)¥
Court-fee—det No. VII of 1870 (Couri-Fees Aet) Sch. i, art. 17, cl. vi—
Civil Procedure Code, seotion 539—Prayer for appoiniment of plaintifFs
as trustees—Declaratory relief.
A prayer in 2 plaint purporting to be a plaint undoer section 539 of the Code
of Civil Procedure, that the plaintiffs thomselves may be appointed trustees is nob
a prayer for possession requiring to be stamped at the value of the trust Pro-

* First Appeal No. 266 of'1806 from an oriler of I, Bab Eaq., District
Judge of Saharanpur, dated the 1st October 1894, oy By THe



