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remanded to the Iower appellate Court with. 1ns‘tmctxons’ to

re-admit it upon its original file of px,admn" appeals‘ and to

dispose of it according to law. Costs will abide the event.
Appeal decreed and cawsz renfanded.

FULL BENCH.
Before Sir Jokn Edge, Kt., Chief Justice, Mr. Justice Knox, Mr, Justice
Blair, Mr. Justice Banerji and My, Justice dikman,
LACHMAN DAS (Prarwrrrr) v KHUNNU LAL AND OTHERS

(DEFENDANTS ),
Hindu law—dJotnt Hindu family—Liability of grandsons Lo ZIMJ interest
on their grandfather’s dehts--Iorigage. L

The mortgagee from a Hindu of the joinb ancasbral property of the latter
can enforce his morbgage agiinst tha grandson of the mortgfgor for the reali-
zation of the intdvest secured by the mortgage in addition to the, principal
amount of the mmtgmge Narasimbarao Krishnerav v. dntapl Virwpaksh (1),
Nanowt Babuasin v. Modhun Mohun (2), Hanoomzin Perambd Pandoy v
Aussamat Babooce Munraj Koonwerce (3) and Gznﬁm;ee Lali v. Iﬁméo
Lall (4) referred to.

Tag facts of this case sufhmently appear. from the judgmou’c.
of the majority of the Court.

Pandit Suadar Lal and Babu Jogindro Nath Chaudhri for
the appellant,

Mr. D, N. Banerji for the respondents.

. The Judgment of Epeg, C. J,, BLAIr, BAxeriland ATKMAN,
Jd., was delivered by Bangrsi, J —

Thls appeal has arisen in 4 suit brought by the’ appellant und(‘l'
section 88 of Act No. I'V of 1882 for sale under two mortgages
dated, respectively, the 23th of October 1881 and the Ist of Nov~
ember 1881, executed by one Murlidhar, now deceased, The
defendants are the grandsons of Murlidbar, being the gons of his
deceased son Ajudhia Prasad.

There is no dispute in this appeal in regard to the mortgage
bond dated the 1st of November 1831, It is the other bond with

*First Appeal No. 139 of 1894, from a dacree of Moalvi Ahmad All, Subor-
dinate Judgae of Aligarh, dated the 13th April 1894,

(1) 2 Bom. H. C. Rep., 64, (3). 6 Moo. 1. A, 893
(?) L L. B., 13 Calc., 1. (4) L.R, 11 A, 821,
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which we are concerned. The amount claimed under that bond
is Rs. 1,000, on account of principal, and Rs. 2,334-7-9 on account
of interest, total Rs. 3,334-7-9.

The defendants nrged- that they were not liable wnder Hindu
law tp-pay as interest any sum in excess of fhe principal amount
secured by the bond, and they paid into court Rs. 2,000, fcr pay-
ment to the plaintiff,

The lower Court found that the morigaged property was the
joint ancestral property of the family, that the debt had not been

‘incurred for a family necessity, but was a personal debt of Mur-
lidhar, and that it was uot tainted with immorality, The Court
held that the defendants were liable to pay the debt “by reason
of their pioas duty as Hindus;? that ¢ their obligation to pay
the dgbt arises ont of a rale of Hindu law and i therefore
limited by the restrictions imposed by that very same law,” and
that under Hindu law a grandson was ‘“not bound to pay any
interest at 811”7 Tt accordingly made a decree for the principal
amount only and 'dismissed the whole of the claim for interest,
although the defendants had paid into court Rs, 1,000 on account
of interest, ' k

The worrectness of this judgment and decree has been assailed
win this appeal on behalf of the plaintiff. - The findings of fact
.of the Subordinate Judge have not. been questioned, but it is urged
that he has erred in dismissing the claim for interest on the autho-
rity of Hindn law and that he has mlsmpphed the rules of that
law on the subject.

The following authorities were referred to in the COurse of the

argument :— Vrihaspati, Chapter XI (Sacred Books of the East,
Vol. XXXIII, pages 319 and 328) ; Narada {Ib. p. 42); Vishou
Smritis, Chapter VI (b, Vol. VII, p. 44) ; Colebrooke’s Digest,

Vol. I, Madras edition, pp. 185, 207, 208 and 227 ; the Viramit-

rodaya (p. 154, Golap Chandra Sarkar’s translation) ; the Vaya-

vahara Mayukha (Mandlik’s Edition, p. 112); the Vayavastha
Chandrika, Vol, I, pp. 238 and 240 ; Mayne’s Hindu Law and

- Usage, paragraph 282, p. 824, 5th  Edition ;' Gérdharee Lall v,
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Kantoo Lall (1); Nanomi Babuasin v. Modhun ]lnlohun «(2);
Narasimharav Krishnarav v. Antaji Virapaksh, (8%; Ponnap-
pa Pillas v. Pappuvayyongar (4) ; Muddun Gopal Lall v. Mus-
sammat Gowrunbutty (5); Bissessur Lall Sahoo v. Luchmessur
Singh (6) ; Muttayun Chettiar v. Sangili Vire Pandic Chinna-
tambiar (7) ; and Lachmi Narain v. Kungji Lal (8).

The question we have to determine is whether the mortgagee
from a Hindu of the joint ancestral property of the latter can

enforce his mortgage against the grandson of the mortgagor for

the realization of the interest secured by the mortgage, in
addition to the principal amount of the mortgage, or whether
the liability of the mortgaged property in the hands of the grand-
son extends only to the principal amount. The.quostion is a
novel one and is not covered by the authority of decided cases,
except a case in the Bombay High Court to which we shall rafor
hereafter. : ‘

The obligation of a Hindu son or grandson to pay the debt of
his ancestor, the debt not being of an immoral-character, is founded
on the following texts :— _

Narada says i~ The father being dead, it is incumbent on the
sons to pay his debt each according to the shave (of inheritance) )
in case they are divided in interests. Or if they are not divided
in intevests, the debt must be discharged by that son who becomes
manager of the family estate, " )

“If a debt has been legitimately inherited by thé sons, and left
unpaid by them, such debt of the grandfather must be discharged
by his grandsons. The liability ‘for it doos not include the fourth
in descent.”  (Sacred Books of the East, Vol, XXXIII, pp. 41
and 42.) .

According o Vrihaspati, the father's debt must he paid
first of all, and after that & man’s own debt; but a debt
contracted by the paternal grandfather must always be paid

(1) LR 1L A,121, 8.0 22 W. R 56, (5) 15 B. L. R., 24,
(2) I. L. R, 13 Cale,, 21. (6) 5 C, L. R., 477,
(3) 12 Bom. H. ., Rep., 64, () L.R., 91 A, 128, .

(#) LL R, 4 Mad, 1, (8)-L L. R, 16 AIL449,
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before these two. even,” (Chapter XI, v. 48: Sacred Books
of the Hasi, Vol, XXXIII, p. 328),

The texts of Vishnu, Yajnavalkya and Katyayana are also to
the same effect,

The reason for the above rule appears from the following texi
of Narada i— Fathers desire male offspring for their own saka,
reflecting “this son will redeem me from every debt whatsosver
due to superior and inferior beings’ Therefore ¢ son begotten by
him should relinquish his own property, and assiduously redeem
his father from debt, lest he fall into a region of torment.” (Cole-
brooke’s Digest, Vol. I, p. 202 ; Book I, CLXXXIX),

In thevase of the grandson, the obligation to pay the debt of
the grandfather,is limited to the principal amonnt of the debt by
the following text of Vrihaspati i~

“ The fathex’s debt, on being proved, must be paid by the sons
as if it were their gwn ; the grandfather’s debt must be paid (by his
son’s sons) without interest.” (Chapter XTI, v. 49, Sacred Books
of the East, Vol. XXXIIT,p. 828) Katyayana also ordains that
“a debb of the grandfather shall be paid by his grandsons without
interest.””  (Colebrooke’s D1ge5u, Vol. I, p. 207, Book I, Chap-
ter V, CXCVIIL.) The same rule was adopted by the Vy'mvaham
l\Lg_»yukha (Mandlik’s translation, p. 113.)

It is contended on behalf of the respondents that as the Hindu
law which imposes on the grandson the obligation to pay the debts
of his grandfather limits that obligation to the principal amount of
the debt only, the couris in enforcing the obligation should not
enforce it unfettered by the limitation.

It may be observed that the liabjlity imposed by the texts of
Hindu law referred to above un the son or grandson to pay the
‘debt of his father or grandfather is a personal liability, irrespective
of the existence of assets. The conrts, Lowever, except in the
single case which arose in the Presidency of Bombay, have held
that the liability is only proportionate to the extent of the assets
which have come fo the son or grandson. The courts were evi-
dently of opinion that the texts of the. sages.on.ithesnoint contain
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rules of moral obligation only, directory and not imperative.
Most of the ‘rulings bearing on the point have been cited in the
note to paragraph 230 of Mayne’s Hindu Law and Usage (5th edi~
tion, p. 322). The solitary case in the Bombay Presidency to which
we have referved is that of Nurasimharav v. Kvishnarqu Aniaji
Virupaksh, decided on the 8th of March 1865 (1), in which-
according to the head note, it appears to have been held that « the
grandson of a Hindu is bound to pay the debt of his grandfather,
independent of assats, but without interest, according to the doctrine
of the Maharashira S:hool.”  The judgment itself ag reported does
not contain any reasons for the above ruling, and, even if it can be
regarded as an authority at all, it may be an authbrity in the
province governed by the Maharashtra School eand hot in thoge
provinces where the doztrines of the Benares S hool of the Mitak-
shara Liaw prevail. This desision, howaver, leddto the enactment
of the Bombay Act No. VII of 1868 by vwhich the 11ab1hty of‘
the son or graudson of a dezeased Hindu for sl debts of thie
deceased was limited to the extent of the property of the deseased
received or taken possession of by the son or grandson and not
duly applied. We have not heen referred to, nor are we aware of|
any other ruling in which it was held that a grandsan was liable
only for the principal amount of the debt of his grandfather. JFhe
texts of Vishou and Yajnavalkya do not place any such limiy u
the extent of a grandson’s liability, but treat the liability'of the son
and the grandson to discharge the debt of their ancestor as co-
extensive. (See Colebrooke’s Digest, Vol. I, Book I, Chap. V,
CLXVIIT and CLXX.) Itis true, that, according to .the deci-
sions of their Liordships of jthe Privy Council, the pious obliga-
tion of -a Hindu son or grandson to pay the dzbt of his father or
grandfather, not tainted with immorality, creates a legal liability ;
but their Lordships have not limited the extent of the liability, in
the case of the grandson, to the principal amount of the debs only,
or, in the case of the son, to the principal and interest not exoeed-

ing the principal. In' Namomi Babuasin ~v. Modhun Mohwn
(1) 2 Bom, H, C. Rep,, 64.
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(1) their Lordships said.—"The decisions have for some time
established the principle that the sons caunot set up their right
against their father’s alienation for an antecedent debs or, the creds-
tors’ vemedies for their debts, if nob tainted with immorality.”
The wdrds we have emphasized clearly show thain the opinion of
their Liordships the creditors of the father are entitled to pursue
their remedy against the joint ancestral estate for the realization of
the amount of the debt due from the father under the contract
cntered into by him, that is, for the principal and the stipulated
amount of interest, where interest has heen agreed to be paid.
‘Whatevep the texts pf the authorities on Hindu Law may be, we
are bound to administer that law as interpreted and enforced by
their Lordships of the Privy Council. In Hunooman Persoud
Panday. v. Musammat Babooee Munraj Koomweree (2) in
which the quéstion of the son’s liability arose, their Lordships
held :—¢ TheMfrécdom of the son from the obligation to discharge
the father’s debt has respect to the nature of the debt and not the
‘natuye of the estwte,,xvhe"&hgr ancestral or acquired by the creator
of the debt” This rule has been followed in all subsequent cascs
beginning with the case of Girdharee Lal v. Kantoo Lal (3). In
all these cdses their Lordships confined their observations to the
Tature of the debt of the father and not to .the amount of it, and
held that if the debt was one which it was the pious duty of the
son to pay, the creditor could pursue against the estate in the
liands of the son the same vemedy that he could have pursued
against the father had he been alive. There can be no question
-that the creditor was entitled to recover from the father the prin-
cipal amount of the debt as well as interest on that amount, at the
contracted rate. Heis equally entitled to recover the same from
the son, and it is not competent to the son to say that he is not

liable to pay a larger amount of interest than that enjoined by the

texts of Hindu sages. The same principle applies to the case of
the grandson, and it.is not open to him to contend that his’ hablhty
extends gnly to the principal amount of the debt.

) 1, L, R., 18 Cale, 21, (2) 6 Moo. I A., 4;21
(S)LRI I A, 821, 8. 0. 22 W. R, 58. -
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The particular question now before us was not, it is frue, con-
sidered and determined by the Lords of the Privy Council; but
the effect of their rulings is, in onr opiniou, to render the sons and
grandsous of a Hindu debtor liable to the same extent as the debtox
himself, provided they were possessed of sufficient family property
or assets of the debtor not otherwise duly applied. Any other
conclusion will, in our judgment, lead to numerons and serious
complications in the framing of a decree for sile under section 88
of Act No. IV of 1882 in the case of a mortgage of joint ancestral
property made by a Hindu who has sons and grandsons and whose
sons and grandsons have, under section 85, been made parties to the
suit for sale according to the ruling of the Full Bench in Badri
Prasad v Madaen Lal (1). |

In our judgment the Court below haz erred in dismissing the
claim for interest. 'We allow the appeal and vary the decree below
by adding to the amount of that decree Ras. 2,334-7-9,%as intercst
on the bound of the 25th of October 1881. The gappellant will got
his costs in the Court below and in this Court.

We extend the time for payment of the mortgage money to the
15th of Janvary 1897.

The objection under section 561 of the Code of Civil Procedure
is not pressed and is dismissed with costs,

Kxox, J—The facts of this case have been fully recapitulated
in the judgment just delivered and therefore I do not intend to go
over them again. I only wish to add a few observations upon the
question veferred looked at from the standpoint of the texts of
Hindo Law.

The question which has to be determined is whether a Hindu
grandson who is prepared to pay a debt incurred by his grandfather
is also bound to pay the interest which may have acerued and would
in ordinary circumstances be due and payable in addition to the
principal debt. The decision of their Lordships of the Privy
Council in Nanomi Babuasin v. Modhun Mohun (2) to the effect
that sous in a Hindu joint family cannot set up their rights against

(1) L L. R, 16 AlL, 75, 2) L L. R, 13 Cale,, 21,
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their father’s alienation for an autecedent debt, or against his
creditors’ remedies for their debts, if not tainted with immorality,
would aippear to compel us to answer the question in the affirmative,
But it was contended on behalf of the respondents that the case
before their Lordships was not the case of gramdsons being made
responsible for the debts of a grandfather. Tt was pointed out
that nowhere in that case or in the cases which were cited to their
Lordships at the hearing of the case had any reference been made
to the texts of Hindu Law which deal with the liability of grand-
sons under sach circumstances. All that the respondents main-
tained fn the present appeal was that they were not, aceording
to Hindw Law, liable for interest, at any rate in excess of the
principal debt.  In snpport of the contention we were referrved to
several” passages from Hindn texi-books, the chief being one from
‘Brihaspati, Ch‘hp XTI, Sloka 49. That sloka, as translated by
Dr. J. J olly in the Sacred Books of the East, Vol. XXXIIT,
P. 328, runs as follows :i—

_ “'The father’s debt on being proved must be paid by the sons
as if it were their own, the grandfather’s debt must be paid by his
son’s sons without interest, but the son of a grandson need not pay
itat all.,”

We were also referred to the same passage in the Digest of
Hindu Law by Jagannatha Tarkapanchanana as translated by
H, T. Jolebrooke fMadras Edition, 1864, p. 185). On the antho-
rity of these and other texts to the same effest rests the contention
that a grandson who may have to pay a debt incurred by his
grandfather is not liable for the intorest on such debt. A closer
examination, however, of the passage quoted from Brihaspati shows
that the contention rests upon insuffcient grounds. Brihaspati
divides the chapter in which he deals with debt into three portions.

* Fhe first portion (slokas 1—38) deals with money lent upon the
security pf pledges or deposits ; the gecond (slokas 39 ~53) is devoted
to money lent’ upon ‘‘trustworthy sureties”” The remainder of
the cfupter is taken up with recovery of money lent; If the case
before us falls under any portion of the chapter it would fall under

b
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the first portion. The cardinal rule relating to the 'payment?f
interest upon money lent upon pledges or deposits is contained in
Sloka 2 which, subject to restrictions which follow, lays down
that interest shall be taken by the creditor so long as the principql
remains unpaid, Thé limit in these cases to interest would appear
to be interest equal in amount to the principal. The sloka upon
which the learned counsel for the respondents relies is one which
deals with debts not so secured, and in the absence of any contrary
gexpressions it must and should be held to have veference to that
class of debts alone. .
On this ground too the contention of the respondents fails and

I would allow the appeal.
Appeal decreed.

- APPELLATE CIVIL.

Before Sir Jokn Edge, Kt., Chiep Justice, and Mr. Julsz‘ice Blennerhassett, -
MAULA Axp sxormER (DEFENDANTH) ». BAHALA AND OTHERS
(PrarnTIrEg)* -
Aot No. XIT of 1881, N.-W. P. Rent Act, sections (35 (n), 99 (7) and 210

Jurisdiction—Civil and Eevenue Courts—=Suit for recovery of posses:

ston by tenant dispossessed by a trespasser.

Clause (n) of section 95 of Act XTI of 1881 must be taken to apply to casod’
in which a tenant of agricultural land has been wrongfully dispossessed-by the
landlord, or, at the instance of the landlord, by some one claiming title through
the landholder, -

THE facts of this case sufficiently appear from the judgment
of the Court. ‘

Pandit Baldéo Bam Dave for the appellants.

Maulvi Karamat Husoin for the respondents.

Epeg, C. J., and BrLENNERHASSETT, J.—This was a suit for
possession of an agricultural holding. The plaintiff alleged that
he was a tenant of the holding; that, wanting capital, he took
Bhika, through whom these appellants elaim, into a kind of part-
nership in the cultivation, and that, after they hac cultivated under

#Sacond Appesl No. 664 of 1894, from a decree of H.P, MuIGGkA‘an.,
District Judge of Moradabad, dated the 16th April 1894, confirming a dedres of
Babu Shiva Prasad, Munsif of Bijnor, dated the 30th September 1893,



