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These circumstances show that the defendgnts themse]ves under=
stood the bequest made by Moti Ram in favour of Sohni to be that
of a widow’s estate. There can be no doubt that the defendants
have not a better title to the property than the pluintiﬁ’;. "But
that fact alone would not certainly entitle the plaintiffs to adecree,
if the possession of Sohni was under an adverse proprictary title.
Having regard to the terms in which Moti Ram bestowed the pro-

‘perty on her, to the inference to be drawn as to his intention from

the general understanding among Hindus as to the nature of a
woman’s estate and to the fuct that she herself and the defendants, .
or their predecessors in title, rogarded her estate as that of a Hindu
widow with limited right, we axe of opinion that the Court below
has rightly held that the plaintiffs were equally enftitled with the
defendants to succeed to Moti Ram’s estate on the deatheof Mus-
sammat Sohni. This appeal, therefore, fails and is dismissed with

costs, .
Appéal dismissed,

Refore Mr, Justice Knox, Mr. Justice Blair end Mr, Justice dikman.

TAPESRT LAL AxD oTHERS (DEpENDANTS) v. DEOKI NANDAN RAL avp

OTHELS {PLAITNTIFFS).Y '

Civil Procedure Code, seofion 293 —Erecution of deores—Salevin eveculion
=QOrder forrecovery of deficiency af re-sale—Suit to sat aside orcler—C’gz:-
tificate of amount of deficiency. :

Held that = suit will Lio to sob asids an ordor pissed undsr sectibn 293 of
the Code of Civil Procedura.

Held also that the fact that the cerfificate provided for by saction 203
of tho Codo has not been granted will not prevent tho decree-holder or the judy-
ment-dsbtor, as the case may be, from recovering from tho defanlter tho defiei-
ency arising on a ra-sale of property sold in exocution of a decrea but not paid
for. :

THE facts of this case sufficiently appear from the judgment of
the Court. ‘ - '

‘Munshi Jwala Prasad for the appellants,

Mr. T. Conlan for the respondent.

* Sacond Appeal No. 117 of 1894, from a dacree %of Maulyi Muhammad
Ismail, Additionn! Subordinate Judge of Ghizipur, dated tho 21st #ovdinber
1893, modifying a dgcree of Babu Sheocharan Lal, Munsif of Rasra, dated the
S1st July 1898, : o
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Kwox, Bram axp Arryman, J§.—~The parties to this second
appeal are Babu Deolinandan Rai, and Sheobalak Rai, who have
heen: compelled by an order made nnder sesxtion 293 of the Code
of CivilsProcedure, to pay the defiziency of price which happened
on 2 re-sale of property purchased by them and not- p'ud for, and
Ta.pesm Lial and others, the judgment-creditors,” who by virtue of
that order recovered from Babu Deokinandan R:u aud Sheobalak

Rai the aforesnid deficiency of price and the expenses gn the re-sale..

Babn Deookinandan Rai and Sheobalak Rai claimed in the suit
out of which this appeal arises to vecoyer the amount paid by them
upon the grouud that the judgment-creditor recoverel the money
without any certificate furnished by the officer holding the
sale, o prelimjpary which they contend was absolutcly neces-
sary before the amount could he recovered. Both the Courts
below Rave held that the absence of the certificate mentioned
in section 293 of the Code of the Civil Procedure is a fatal
‘deftet.  The ovder of the Court passed without this preliminary
certificate is accordjng to them illegal and without jurisdic-
tion. They accordingly decreed the suit brought by the res-
pondents, ‘

In appeal before us the contention is that the suit of the ves-
_ggudentq is barred by article 13 of schedule II of the Indian
Limitation Act, 1877, and further that the appollanﬁ is not preju-
diced by the neglect or omission, if any, of the officer holding the
sale to cortifye to the *Court the deficlency of price and the
-expenses attendant on the re-sale,

In our opinion the ples that the suit was baned by limi-
tation entively fails. Xt i3 true that the order passed by the
Court under whose direstions. the sale was held is dated the
2nd of March 1883. But an appeal was lodged from that
order, and the date of the final decision in the case by a Court
competent to defermine it finally was the 10th of March 1892,
~ The respondents are entitled to have this period excluded it
computing the pbriod of limitation, and if it hs so ‘excluded,
the gnlsent guit, which was ipstituted. on the 9th of “March
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1896 1893, was within one year from the 10th of March 1892, and
y———— consequently within time.

°. In arguing the second plea the learned vakil who appeared for

Nuﬂ?j Rar, the appellants divided his arguments into two heads: the first

Deing that a suit to set aside an order passed under section, 293

was not maintainablé ; and the second that the certificate mentioned

in section 293 was not so essential that its absence would prevent

a judgment-creditor or a judgment-debtor, as the case might be,

recovering from the defaulter. His argument was that the order

in question had been passed by a competent Court ; it wag intend-

ed by the Legislature, who have made no provision for appea] to

be a final order. He drew our attention to section 283, and con-

tended that the absence of any similar section relating to ‘orders

passed under section 293 was strong ground for the conclusion

that the Legislature did not intend that a snit should *hbe brought

to set aside such orders. But there is a vast difference between

orders passed under sections 280, 281, or 282 and orders passed .

under section 293. The former class of orders are judicial or quasi

judicial orders. They are not to be passed except after an investi-

gation made aud opporiunity given to the parties interested to

adduce evidence. No such provision is made with regard to

orders passed under section 293, Section 293 contemplates that

the officer holding the sale shall simply go through the arith-

metical process of caleulating accurately what deficiency of price

has taken place and what the expenses atiending the fe-sale were,

To no one interested is any opportunity given of being present at

or of questioning the arithmetical process aforesaid. The officer

draws up his certificate and upon that certificate the Court also

proceeds, at the instance of the parties authorized to set it in

motion, to recover the amount certified, just as if the certificate

were a dearee and the Court were the Court exeouting a decree.

Any order passed by a Court under such circurstances is in effect

an administrative and not a judicial order. We know"of no

precedent or authority standing in the way of such orders being

questioned by a separate suit. There being no enacttient in
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bar, the suit was in our apinion one which the Court had jurisdie-
tion to try, and the argument that the suit was not maintainable
has no forge.

As IOO'ELIdb the question whether a certificate by, the officer
holding tlte sale is so essential a preliminary that without ita Civil
Court cannot at the instance of the judgment-creditor or judgment-
debtor, order a recovery from the defanlier, we were referred to no
authority or precedent on the point. The learned counsel for the
respondents took his stand upon the language used in section 298.
He pointed out to us that the provision requiring & certificate did
not exist in Act No, VIIT of 1859. Its insertion in the present
code must have been, so he argued, of set purpose. A careful
consideration of Sestion 293 satisfies us that we should not be
warranted in dm\vma the conclusion he asked us to draw from the
language containéd in it. Two things are provided for by that
sections The firsg is” that the deficiency of price and. expenses
attonthng the re-sale shall be entered in o certificate to be drawn
up by the officer holdmg the sale. The second is thit the deficien-
cy in those expenses shall be recoverable from the defaulter in the

manner set out, But each provision is independent of the other, -

and there is no word or expression compelling us to hold that the
first ®a condition precedent to the second. It is easy to see that
if it were a condition precedent cases of very great hardship and
injustice might enspe. The officer holding the re-sale might die
before he hiad granted the certificate, or he might be prevented in
other ways from making such a certificate, ¥is incapacity to
grant the certificate might be due to no fault of the judgment-
creditor or the judgment-debtor. To debar these persons from
recovering money to which they are entitled both in law and
e;}uit)'f merely because of such an incapasity would amount to a
miscarriage of justice. We prefer to put upon the section an
;lntelpretaﬁon which it can bear and which will not result in
such hards‘ups Theasresult, therefore, is that this appeal wilk
.prevail, ~ Tlwe appeal will be decreed. Thé judgment and decree
«of. the 10wer appellate Court will be set aside and the case
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remanded to the Iower appellate Court with. 1ns‘tmctxons’ to

re-admit it upon its original file of px,admn" appeals‘ and to

dispose of it according to law. Costs will abide the event.
Appeal decreed and cawsz renfanded.

FULL BENCH.
Before Sir Jokn Edge, Kt., Chief Justice, Mr. Justice Knox, Mr, Justice
Blair, Mr. Justice Banerji and My, Justice dikman,
LACHMAN DAS (Prarwrrrr) v KHUNNU LAL AND OTHERS

(DEFENDANTS ),
Hindu law—dJotnt Hindu family—Liability of grandsons Lo ZIMJ interest
on their grandfather’s dehts--Iorigage. L

The mortgagee from a Hindu of the joinb ancasbral property of the latter
can enforce his morbgage agiinst tha grandson of the mortgfgor for the reali-
zation of the intdvest secured by the mortgage in addition to the, principal
amount of the mmtgmge Narasimbarao Krishnerav v. dntapl Virwpaksh (1),
Nanowt Babuasin v. Modhun Mohun (2), Hanoomzin Perambd Pandoy v
Aussamat Babooce Munraj Koonwerce (3) and Gznﬁm;ee Lali v. Iﬁméo
Lall (4) referred to.

Tag facts of this case sufhmently appear. from the judgmou’c.
of the majority of the Court.

Pandit Suadar Lal and Babu Jogindro Nath Chaudhri for
the appellant,

Mr. D, N. Banerji for the respondents.

. The Judgment of Epeg, C. J,, BLAIr, BAxeriland ATKMAN,
Jd., was delivered by Bangrsi, J —

Thls appeal has arisen in 4 suit brought by the’ appellant und(‘l'
section 88 of Act No. I'V of 1882 for sale under two mortgages
dated, respectively, the 23th of October 1881 and the Ist of Nov~
ember 1881, executed by one Murlidhar, now deceased, The
defendants are the grandsons of Murlidbar, being the gons of his
deceased son Ajudhia Prasad.

There is no dispute in this appeal in regard to the mortgage
bond dated the 1st of November 1831, It is the other bond with

*First Appeal No. 139 of 1894, from a dacree of Moalvi Ahmad All, Subor-
dinate Judgae of Aligarh, dated the 13th April 1894,

(1) 2 Bom. H. C. Rep., 64, (3). 6 Moo. 1. A, 893
(?) L L. B., 13 Calc., 1. (4) L.R, 11 A, 821,



