
1890 known facts. And he does not even know that Sheobaran 43ver
N it s  Pal ’ ^ned for a partition.

Singh The High Court say that the plaintiffs witnesses must have
JArPAi known of the custom if it had existed  ̂and ought to be believed.
SHfGH. people wlio knew nothing o f the gaddi custom or of  ̂actual

installations are not likely to have known or cared anything about 
the custom of inheritance. There need be no imputation on their 
veracity, for, with the exception of Hari Ram, they only speak to 
negatives, and are guilty o f nothing worse than the common error 
o f assuming the non-existence of that which is not known to them.

Their Lord,ships conclude that there is no contradiction o f the 
defendant’s case; and that the propositions o f the Sut)Ordinate 
Judge are established by sufficient proof. All the lilies o f  evidence 
here examined converge upon the same point. Perhaps no one o f
them would, i f  standing alone, be conolusive in .(Jivour o f  the
defendant’s case; but taken as a whole they are concliisive. The 
High Court should have dismissed the plaintiff^s appeal, and it is 
now right to discharge their order and to restore that of the Sub­
ordinate Judge, and to direct that the respondent shall pay the costs 
o f his appeal to the High Court. Their Lordships will Immbly 
advise Her Majesty to this effect. The respondent musi pay the 
costs of this appeal.

Appeal allowe<fi 
Solicitors for the appellant Messrs. White and DeBur/aStte,

16 THE INDIAN LAW  BBPOBTS, [vOL. S IX .

1896 , A P P E L L A T E  C IV IL ,
July 13. ____________

Sefore 'Mr, Jmiiee Sanerji and Mr. Jmtioe Aihman.
MATHUBA DAS and o ih ebs  (Deb'bnjjakts) v. BHIKHAliir MAh ai«> 

OIHBBS (PjQAIirTIEI'e).*
Interfretation o f  document—Devise 'by a Hindu in favour o f  a fem ale—̂ 

JPreswmftion as to intention o f  testator oonoerning the estate to be tahen 
hj ilie dems^e.
One M. R,j a s'eparated Hindu, died in. 1862, leaving him stirvxying two 

fcers and a daugrliter-ia-law, Musammat ^ohni, the widow of a pto-docoi^sed son.

 ̂First Appeal No. of 1894, from a decree of Pandit Baasi Dhar, Subowdi* 
nate Judge of Meerut, dated tjie 18th May 1894. ''
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Ifuring Ms Ufetima M.^R. had caused to be xecordod in tke wetjil'ul-arges 
of two villages, D. and A., owned by liim~~“ Musammat Sohnij wife of my son 
Salig Earn, shall be regarded as owner after my death/' In the loajib-ul-ars 
of a fchirî  village the following entvy was recorded—"  After my death Ganga 
Sahai the adopted son, and Musammat Sohni, the wife of SaKg Earn, shall 
have a right to the property.”

Subsequently to the death of M. R, the nature of the estate taken by Mu* 
sammat Sohni in the villages D. and A. came before a Court of law and Musam* 
mat Sohni did not challenge the decree which was then passed declaring her 
interest to be only a life estate.

S eld  that under the above circumstances and having regard to the sentl* 
gients pravalent»amongst Hindus on the subject of the devolutiou of immovable 
property u;^a females, the devise of the villages D. and A. must bo taken to con*

' vey an estate* for life only and not the absolute ownership in the villages. 
St'e&nutiy Soorjeemoney Dossee v. Denohm^oo MulUeJe (1) and Moulvie 
Mahomed Shumtool Hooda v. ShewtiJcram (2) referred to. Kira Sai v. 
LaTcsTimi Bed (3) and Koonj "Behari Dhur v. Pretn Qhand D uif (̂ 4) considered.

The facts of this case sufficiently appear from the judgment of 
the Cojart.

Pandit SuncCar Lai and Munshi Ram Frasad  for the appel­
lants.

Mr.-i). N". Banerji, Babu Durga Oharan Banerji and Pandit 
Baldeo Ram  Dave for the respondents.

Bakerji and A ikman , JJ.— The suit in which this appeal has 
ariseiprelates to the estate o f one Moti Ram, a separated Hindu, 
who “died i«i 1862, leaving him surviving two daughters and a 
daughter-in-law, Musammat Sohni, the widow o f a predeceased 
son. On Moti Eam’s death Musammat Sohni took possession of 
the estate, and remained in possession till her death on the 16th o f 
September, 3 881. The daughters o f  Moti Earn died during the 
lifetime o f Sohni. Upon her death the defendants obtained mu­
tation o f  names in their favour and took possession o f the property', 
^iaich is still in their possession.

The^present suit was instituted on the 25th o f  August 1893, 
by three out o f the j&ve sons o f Moti Ram’s daughters. They elaim
a three-fifths share o f  ihe property, together with mesne profits, pn

 ̂ (1)»S Moo. I. A ., m ,  (3) I. L. B., 11 Bom., 673.
-<2) IQ. R. 2 I. A., V. (4) I, I.. E., 6 Calc, 684.

H athtjba
Das
D.

Bh ik h a i?
M at,,

1896



IS THE tNDlAN LAW HEPOHTS, [ v o l .  M X .

Mathtjba
Pas

■».-
Bh ikh a n

Ma s .

1896 the allegation that they are entitled to that share and have, lipen 
wi’ongfiilly kept otit of possession. The fifst two defendants are 
the remaining grandsons of Moti Ram. The other defendants are 
the dcscGudants o f his brother Hnlas Hai.

Tlie main defence to the suit was limitation, the defendants 
urging that the possession o f Musammat Sohni was adverse to the 
})laintiffs. Ganga Sahai, tlie second defendant, raised a further 
plea to the effect tliat he had been adopted by Moti Ram.

The Court below found on both points in favour o f the plaintiffs 
and made a decree in their favour. The defendants liave appealed, 
and ’tliey have repeated in their memorandum of appeal the 
grounds on which tliey contested the claim in the Court Hbelow.

There can be no question, and it is indeed co^iceded, that as 
the inheritance to Moti Ram’s estate opened out in 1862, the 
pkin'iiffs’ claim would be barred by the law of lin îitation, unless 
they could pray in aid the estate held by Musamma^o Solini after 
Moti Ram’s death. The whole question therefore Jiiuges on the 
nature of that estate. As the husband ĉ f Musammat Sohni 
prode:e.ised Moti Ram, she was not entitled to succeed to Moti 
Rani'S property by right of inheritance. The plaintiffs state iu 
their plaint that she obtained possession under the w l̂l of Moti 
R'.im ro3orded in the administration paper of two villages, and 
that the estate conferred on her by the will was that of a Hindu 

. widow, wliich terminated on her deatli. In the luajih-id-arz o f 
Daryapur Moti Ram caused the following statement to "be 
recorded;— Musammat Solini, wife of my sou Salig Ram, shall 
be regarded as the owner {malik) after my death.”  A  similar 
entry was made in the wajih-ul-arz o f Alawalpur, witli the 
addition of the words—"K o- other person shall have anything to 
do .with this property.”  Both parties are agreed that the state  ̂
ments recorded in the wajib-ul-arses amounted to a testamentary 
bequest iu fiivour o f Sohni. They differ as to the nature of-the 
estate devised to her. Whilst the plaintiffs contend that the Sftid 

estate was that of a Hindu widow, it is urged ou behalf of the 
defendants that an absolute gift was made in favour "of Sohni
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under ̂ tlie. will*of Moti Ram. We have therefore to coustnie 
the said will.

The rule as to the coustructioii o f the will o f a Hindu v̂as 
thus stated by their Lordships o f the Privy Council, in SreeiiiuUy 
8oorjiemoney Dossee v. Denobundoo Mullick •(!) The Hindu 
law no less than the English law points to the intention as the 
element b j  which we are to be guided in determining the effect o f 
a testamentary disposition j nor, so far as we are aware, is there 
any difference between the one law and the other as to the materials 
from which the intention is to be collected. Primarily the words 
of the will are to be considered. They convey the expression of 
the testator’s wishes; but the meaning to be attached to them may 
be affected by surrounding circumstances; and where this is the case 
those Circumstances no doubt must be regarded. Amongst th© 
■circumstances thus to be regarded, is the law o f the country under 
which the will made and the dispositions are to be carried out. 
I f  that law has attached to particular words a particular meaning, 
or to a particular disposition a particular effect, it must be assumed 
that the testator, in the dispositions w^hich he has made, hfid 
regard to jihat meaning or to that effect, unless the language of 
the will or the surrounding circumstances displace that assump- 
tfon.”

In  'M oidvie. Mahomed Shumsool ffooda  v. Shewibhram (2) 
their Lordships observed In construing the will o f  a Hindu 
it is-not improper to take into consideration what are known 
to be the ordinary notions and wishes of Hindus with respect 
to tlio devolution o f property. It may be assumed that a 
Hindu generally desires that an estate, specially an ancestral 
estate, shall be retained in his fam ily ; and it may be assumed 
that a Hindu knows that, as a general rule, at all events, women 
da  not take absolute estates of inheritance which they are enabled 
io  alienat^.”  ,

Bearing these> observations o f  their Lordships o f  the ,3?rivy 
Conncfl in mind, we have to construe the will o f  Moti jR.am.

1̂) 6 Moo. I. A. 526, at 550. (2) L. E., 2 1. A., 1 at 14.
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“We are unable to agree witli tlie contention o f the learned
* G ounsel for the respondents that, every bequest in favour o f  a 

Hindu widow should be regarded as the bequest o f a life estate 
only, unless the contrary appears fro.n the terms of the testamen­
tary instrument. In Hira Bai v. L iksh'mi Bai, (3) on which the 
learned counsel has"relied, all that th) learned judges held was that 
“  in the absence of express words showing such an intention, a 
devise to a wife does not confer an es'.ate of inheritance, but carries 
only a widow’s estate as understood by Hindu law, ’̂ (at p. 378), 
The learned judges referred to Koon^hehari Dhur v. Premohand 
BvM, (4l as an authority for that view. The case referred to was thal 
of a gift in favour of a wife by her husband, and it was decided on 
the authority of the Tagore Law Lectures for 1878, p# 333.' There 
the learned author, in dealing with the .restrictions on a wjsman's 
power over her stridhaTi} remarked that the powersof a woman 
over immovable property obtained in gift from hê ;, husJiand is not 
absolute, and she has no right of alienation, at any* rate during 
the life-time of the husband, unless such right is expressly conferred 
on her by the husband. The present case is not that of a gift made 
by a husband in favour o f his wife. Musammat Sohni was the 
widow of a pre-deceased son of Moti Ram, and the rule o f  Hindu 
law relating to the stridhan of a widow acquired under a gift frop^ 
her husband cannot apply to her. It is not necessary for us t̂o say 
for the purposes of this appeal whether or not wo agree with the 
view expressed in the rulings cited above as to the righTs of a widow 
taking property under a gift from, her husband. In our opinion 
where the terms of a bequest are ambiguous wo have to look to the 
intention of the person making the bequest, and if  from tbe 
surrounding circumstances it appears that the intention was to 
make a bequest of a widow's estate only, that intention should be 
given effect to and the estate devised should be held to be a widow^s 
estate only. In the present instance the recital in the wajih-ul- 
arzeSf which must be regarded as testamentary instrumetffes, is, agj 
we have said, to the effect that Sohni should be regarded as the 

(3; I. L. B., 11 Bom., 573. (4) I. L. E„ 5 Calc., 684
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maiih after the. death o f Moti Eam, the testator. There are no 
clear words conferring on her a-n absolute proprietary title. The 
use of the word malik  (owner) is consistent both with an intention 
to bestSw on her a widow’s estate and also the estate of an absolute 
owner.. In the wajib-ul-arz of a third villagej Pall; which is not 
in dispute in this casê  Moil Earn said ;—“  After my death Ganga 
Sahai, the adopted son, and Musammat Sohni  ̂ the wife o f Salig 
Earn, shall have a right to the property.’’ The circumstance o f his' 
associating the name of Ganga Sahai with that o f Sohni, and the 
use o f the v.ague expression referred to above indicate in our opinion 
that the intention o f Moti Ram was not to give to Sohni an absolute 
estate. This conclusion is fortified by the fact that Sohni herself 
and the defendants and their predecessors in title submitted to a 
finding qf the Subordinate Judge of Meerut made in a suit decided 
on 21st AngufeHi 1868, to the effect that Sohni held a widow’s 
estate only in*respect o f the property left by Moti Earn. That 
suit was instituted by some of the defendants and the prede­
cessors in title o f  the &ther defendants to set aside a mortgage exe­
cuted by Sohni, and for recovery o f  possession o f  the property o f 
Moti Earn held by her. In that suit it was held that she had a 
life estate fn the property and that the alienation would be valid 
dttp.ng her lifetime. Both Sohni and the plaintiffs to that suit sub­
mitted to,that judgment. We do not imply that that judgment 
operates as res judicata, in the present case or can be treated as evi­
dence, as between the present parties, as to the nature o f Sohni’s 
title. But we cannot lose sight o f the fact that Sohni acquiesGed 
in that judgment which declared her to have only a life estate, 
and, so far as is shown, took no steps to assert an absolute pro­
prietary title. The present defendants allowed Sohni to continue 
in possession ; and when on her death they applied for mntatioa ot 
names, on the 5th o f October 1881, they referred in their application 
to the decree of the 21st of August 1868 and stated that, as under, 
thalj decree "*Sohni and the transferees from her were to remain in 
possession^during her lifetime, they, the applicants, were entitled 
to ‘hav^their names entered in the revenue papers after her death.
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These cireumstaaces show that the defend^ts themselves un^eu- 
stood the bequest made by Moti Eain in favour o f Sohni to be that 
of a widow’s estate. There can be no doubt that the defendants 
have not a better title to the property than the plaiatiffcs. But 
that fact alone would not certainly entitle the plaintiffs to a decree, 
if the possession of Sobni was under an adverse proprietary title. 
Having regard to" the terms in which Moti Ram bestowed the pro­
perty on her, to the inference to be drawn as to his intention from 
the general understanding among Hindus as to the nature of a 
woman’s estate and to the fact that she herself and the defendants, 
or their predecessors in title, regarded her estate as that o f a Hindu 
widow with limited right, we are of opinion that the Court below 
has rightly held that the plaintiffs wore equally en‘citled with the 
defendants to succeed to Moti Eam’s estate on the deathrof Mus- 
sammat Sohni. This appeal, therefore, fails and is dismissed with 
costs.

Appeal dismissed.

JSefore Mr, Justice Knox, Mr, Justice Blair and Mr. Justice AiJsman, 
TAPESlil LAL AND 0T5BR3 (Dbtondani's) V. BElOKI ITANDAN RAI and 

OTHSHS (PTjAINTIOTS)/^
Civil Procedure Code, section 293 —Execution o f  decree—Sale^n execution 

•—O rierfor recover'y o f  deficiency o f  re-sale— ait to set aside order—Qe '̂ 
tificate o f  amount o f  deficiency,

Seld that a suit will lio to sot asiilj au ordoi’ passed uudar soctî )u 293 of 
tho Code of Civil Procedure.

Keld  also that the fact that the cerfciflc.tta provided for by section 293' 
oftho Oodo has not been graated will not provout tho dQcrQe'-hoIdar or the judg- 
ment-dabtor, as the casa may be, from recovoring from the defaulter the defloi- 
oncy arising on a ra-sale of property sold in oxocution of a docraa but not paid 
for.

The facts of this case sufficiently appear from the judgment o f 
the Court,

Munshi Jwala Prasad for the appellants.
Mr. T. Conlan for the respondent.

* Second Appeal No. 117 of 1894, from a decree ‘of Maulvi Muhammad 
Ismail, Additional Subordinate Judge of G-hazipur, dated tho 2lat «ISrov̂ mber 
1893, modifying a decree of Babu Sheocharaa Lai, JVlunsif of Rasra, dated tha 
81st July 1893.


