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1896 known facts. And he does not even know that Sheobaran ever
Noon Pag . Sued for a partition.
Sryem The High Court say that the plaintiff’s witnesses must have

JarPan  known of the oustom if it had existed, and ought to he’ belioved.
SINGE Bt people who knew nothing of the gaddi custom or of actual
installations are not likely to have known or cared anything about

the custom of inheritance. There need he no imputation on their

veracity, for, with the exception of Hari Ram, they only speak to
iegaﬁives, and are guilty of nothing worse than the common error

of assuming the non-existence of that which is not known to them.

Their Lordships conclade that there is no contradiction of the

defendant’s cage;-and that the propositions of the Subordinate

Judge are established by sufficient proof. All the lines of evidence

here examined converge upon the same point. Perhaps no one of

them would, if standing alone, be conclusive in favour of the
defendant’s case; but taken ag a whole they are gonclusive. The

High Court should have dismissed the plaintiff’s appeal, and it ig

now right to discharge their order and to restore that of the Sah-

ordinate Judge, and to direct that the respondent shall pay the costs

of his appeal to the High Court. Their Lordéhipa will humbly

advise Her Majesty to this effect. The respondent musy pay the

costs of this appeal. o
’ Appeal allowed.

Solicitors for the appellant Messrs. White and DeBuriaéite.

1896 APPELLATE CIVIL,
July 13,

Before Mr, Justioe Banerji and Mr. Justice dikman,
MATHURA DAS Avp orEERS (DEFENDANTS) 0. BHIKHAN MAL Axp
OTHERS (PLAINTIFES).*

Interpretation of document—Devise by o Hinduw in favour of a female-—
Presumption as tointention of testator concerning the estate to be taken
by the devisge.

One M. R., o separated Hindu, died in 1862, leaving hlm surviving two daughe
tors and & daughter-in-law, Musammat Sohni, the widow of a pre-decersed son,

i * Pirst Appeal No. 167 of 1894, from a decres of Pandit Bansi Dhar, Subondi.
nate Judge of Meerut, dated the 16th May 1894,
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Taring bis lifetime M.R. had eaused to be recorded in the wajib-ul-arzes
of two wllages, D. and A, owned by him~-* Musammat Sohni, wife of my son
Salig Ram, shall be regarded as owner after my desth” In the wazjib-ul-arz
of a third village the following entry was recorded—* After my death Ganga
Sahai the adopted son, and Musammst Sohni, the wife of Salig Ram, shall
bave a right to the proparty.”’

Subsoquently to the death of M. R, the nature of the esbate taken by Mu-
gammat Sohni in the villages D. and A. came before a Court of law and Musam-
mat Sohni did not challengae the decres which was then passed declaring her

interest to be only a lifo estate.

Held that under the above circumstances and having regard to the senti-
wents prevalentiamongst Hindus on the subject of the devolution of immovable
property updn females, the davise of the villagas D. and A, must be taken to con-
"vay an estate® for life only and not the absolute ownership in the villages.
Sreemutty Soorjeengney Dossee v. Denobundoo Mullick (1) and Moulvie
Maromed Shumsool Hooda v. Shewukram (2) referred to. Hira Bai v.
Zakshmi Bak (3) and Koonj Behari Dhur v. Prem Chand Duté (4) considered.

TaE facts of this case sufficiently appear from the judgment of
the Conrt. |

Pandit Sundar Lal and Munshi Ram Prasad for the appel-
Jants,

Mr.-D. N. Banerji, Babu Durga Charan Banerji and Pandit
Baldeo Ram Dave for the respondents.

Baxgrst dod AtrmAw, JJ.—The suit in which this appeal has
ariserwrelates to the estate of one Moti Ram, a separated Hindu,
who died in 1862, leaving him surviving two daughters and a
daughter-in-law, Musammat Sohni, the widow -of ‘a predeceased
son. On Moti Ram’s death Musammat Sohni took possession of
the estate, and remained in possession till her death on the 16th of
September, 1881, The daughters of Moti Ram died during the
lifetime of Sohni. Upon her death the defendants obtained mu-
tation of names in their favour and took possession of the property,
F:hich is still in their possession.

The present suit was instituted on the 25th of Angust 1893,

by three out of the five sons of Moti Ram’s daughters. They claim

a three-fifths share of the property, together with mesne proﬁts, on

* (1)*6 Moo, I &, 526. (3) L L. R, 11 Bom., 573,
X2) L. R. 271. A, 7. (4) 1. L R-, & Calo, 654,
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the allegation that they are entitled to that shave and have heen

“wrongfully kept out of possession. The fifit ¢ two defendants are

the remaining grandsons of Moti Ram. The other defendants are
the deseendants of his brother Hulas Rai.

The main defence to the suit was limitation, the defendants
urging that the possession of Musammat Solini was adverse to the
plaintiffs. Ganga Sahai, the second defendant, raiged a further
plea io the effect that he had been adopted by Moti Ram.

The Court below found on both points in favour of the plaintiffs
and made a decree in their favour. The defendants have appealed,
and they have repeated in their memorvandum of appeal the
grounds on which they contested the claim in the Couré delow.

There can be no question, and it is indeed copceded, that as
the inheritance to Moti Ram’s estate opened out in 1862, the
plainiiffy’ claim would be barred by the law of linyitatioh, unless
they could pray in aid the estate held by Mnmmnmu Sohni aficr
Moii Ram’s death. The whole question therefore hmoes on the
nature of ihat estate. As the husband of Musammat Solni
predeceased Mol Ram, she was not entitled to succeed to Moti
Ram’s properiy by righi of inheritance. The plaintiffs state in
their plaint that she obinined possession under the will of Moti
Ram rosorded in the administration paper of two villages, 'z}lld
thai the esiatc conferred on her by the will was that of a Hindu
widow, which terminated on her death. In the wajib«zll-mw’of
Daryapur Moti Ram caused the following efatoment to ~be
recorded :—* Musammat Sohni, wife of my son Salig Ramy, shall
be wnmded as the owner (malik) after my death.” A similar
evivy was made in the wajib-ul-arz of Alawalpar, with the
addition of the words— No- other person shall have anything to
do with this property.” Both parties arc agrced that the state-
ments recorded in the wagjib-ul-arzes amounted to a testamentary
bequest in favour of Sohni.. They differ as to the nature of -the.
cstate devised to her. Whilst the plaintiffs contend that the sadd
cstate was that of a Hindu widow, it is urgedl on behalf of the
defendants that an absolute gift was made in" favour “of Sohni
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ander the, will*of Moti Ram, We have therefore to construe
the saxd will,

The rule as to the construclion of the will of a Hinda was
thus stated by their Lordships of the Privy Council, in Sreemutty
Soorjeemoney Dossee v. Denobundoo Mullick+(1) :~=< The Hindu
law no legs than the English law points to the intention as the
element by which e are to be guided in determining the effect of
n testamentary disposition; nor, so far as we are aware, is there
any difference between the one law and the other as to the materials
from swhich the intention is to be collected. Primarily the words
of the will arc to be considered. They convey the expression .of
the testator’s wishes ; but the meaning to be atéached to them may
bhe affected byc surrounding circumstances, and wheve thig is the case
those Gircumlsmuces no doubt must be regavded. Amongst the
circumstances thus to be regarded, is the law of the country under
which the will i¥ made and the dispositions are to be carvied out.
Tf that law has attached to particular words a particular meaning,
or to a particular disposition a particular ¢ffect, it must be assumed
that the testator, in the dispositions which he has made, had
regard to that meaning or to that cffect, unless the language of
tho will or the surrounding ecircumstances displace that assump-
‘uon

In *Moulvie Mahomed Slmmsool Hooola v. Shewukram (2)
their Lordships observed :— In construing the will of a Hindu
it is-'not improper to take into consideration what are known
to be the ordinary notions and wishes of Hindus with respect
to the devolution of property. It may be assumed that a
Hinda generally desires that an estate, specially an ancestral
estate, shall be retained in his family ; and it may be assumed
- that & Hindu knows that, as a general rule, at all events, women
do. not take absolute estates of mhemtfmce which they are enabled
o alienatg.”

Bemrmg these obsewaﬁons of their Tordships.of the Puvy

: C‘ouncﬁ in mind, we have to constme the will of Moti Ram.

(1) 6 Moo, T. A, 526, at p. 650, (2) LR, 21 A, 7atp. 14,
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Weare unable to agree with the contention of the learned
counsel for the respondents that every bequest in fivour of a
Hindu widow should be regarded as the bequest of a life estate
only, unless the contrary appears fro.n the terms of the testamen-
tary instrumedt. In Hira Bat v. L skshami Bai, (8) on whieh the
learned counsel has relied, all that th) learned judges held was that
“in the absence of express words showing such an intention, a
devise to 2 wife does not confer an es'ate of inheritance, but carries
only & widow’s estate as understood by Hindu law,” (at p. 378),
The learned judges referred to Koon, behari Dhur v. Premchand
Dutt, (4) as an authority for that view. The case referred to was tha
of a gift in favour of a wife by her husband, and it was décided on
the authority of the Tagore Liaw Liectares for 1878, pe 333." There
the learned author, in dealing with the .restrictions on a woman’s
power over her stridhan, remarked that the powersof a woman
over immovable property obtained in gift from heg husband is not
absolute, and she has no right of alienation, at any* i'ate‘ during
the life-time of the husband, unless such right is expressly conferred
on her by the husband. The present case is not that of a gift made
by a husband in favour of his wife. Musammat Sohni was the
widow of a pre-deceased son of Moti Ram, and the rule of Hinda
law relating to the stridhan of a widow acquived under a gift from
her husband cannot apply to her. It is not necessary for us to say
for the purposes of this appeal whether or not we agree with the
view expressed in the rulings cited above as to the rightt of a widow
taking property under a gift from her husband. In our opinion
whare the terms of a bequest are ambignous we have to look to the
intention of the person making the bequest, and if from the
surrounding eircumstances it appears that the intention” was to
make a bequest of a widow’s estate only, that intention should be
given effect to and the estate devised should be held to be a widow’s
estate only. In the present instance the recital in the wayjib-ul-
arzes, which must e regarded as testamentary instrumertts, is, ag
we have said, to the effect that Sohni should be regarded as the

(3) L L. B., 11 Bom,, 573. (4 L. L. R, & Calo,, 684,
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motik after the, deat.h of Moti Ram, the testator. There are no 1898
clear word§ conferring on her an absolute proprietary title. The

. . . . M
use of the word malik (owner) is consistent both with an intention s
to bestdw on her a widow’s estate and also the estate of an absolute  pr s
owner.. In the wajib-ul-arz of a third village, Pali, which is not - Maz

in dispute in this case, Moti Ram said :— After my death Ganga
Sahai, the adopted son, and Musammat Sohni,the wife of Salig
Ram, shall have a right to the property.” The circumstance of hig’
associating the name of Ganga Sahai with that of Sohni, and the
use of the vague expression referred to above indicate in our opinion
that the intention of Moti Ram wasnot to give to Sohni an abselute
estate. This conclusion is fortified by the fact that Sohni herself
and the defendunts and their predecessors in title submitted to a
finding qf the Subordinate Judge of Meerut made in a suit decided
on 21st Augudt 1868, to the effect that Sohni held a widow’s
estate only in*respect of the property left by Moti Ram, That
suit was instifuted by some of the defendants and the prede-
cessors in title of the dther defendants to set aside a mortgage exe-
cuted by Sohni, and for recovery of possession of the property of
Moti Ram held by her. In that suit it was held that she had a
life estate ® the property and that the alienation would be valid
dwwing her lifetime.  Both Sohni and the plaintiffs to that suit sub-
mitted to,that judgment. We do not imply that that judgment
operates as res judicate in the present case or can be treated as evi-
dence, as betwedn the present parties, as to the nature of Sohni’s
title. But we cannot lose sight of the fact that Sohni acquiesced
in that judgment which declared her to have only a life estate,
and, so far as is shown, ook no steps to asserf an absolute pro-
prietary title. The present defendants allowed Sohni to continue
in possession ; and when on her death they applied for mutation of
names, on the 5th of October 1831, they referred in their application
to the decree of the 21st of August 1868 and stated that, as under.
that decree *Sohni and the transferees from her were to remain in
possession,during her lifetime, they, the applicants, were entitled
to0 ‘have their names entered in the revenue papers after her death,
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These circumstances show that the defendgnts themse]ves under=
stood the bequest made by Moti Ram in favour of Sohni to be that
of a widow’s estate. There can be no doubt that the defendants
have not a better title to the property than the pluintiﬁ’;. "But
that fact alone would not certainly entitle the plaintiffs to adecree,
if the possession of Sohni was under an adverse proprictary title.
Having regard to the terms in which Moti Ram bestowed the pro-

‘perty on her, to the inference to be drawn as to his intention from

the general understanding among Hindus as to the nature of a
woman’s estate and to the fuct that she herself and the defendants, .
or their predecessors in title, rogarded her estate as that of a Hindu
widow with limited right, we axe of opinion that the Court below
has rightly held that the plaintiffs were equally enftitled with the
defendants to succeed to Moti Ram’s estate on the deatheof Mus-
sammat Sohni. This appeal, therefore, fails and is dismissed with

costs, .
Appéal dismissed,

Refore Mr, Justice Knox, Mr. Justice Blair end Mr, Justice dikman.

TAPESRT LAL AxD oTHERS (DEpENDANTS) v. DEOKI NANDAN RAL avp

OTHELS {PLAITNTIFFS).Y '

Civil Procedure Code, seofion 293 —Erecution of deores—Salevin eveculion
=QOrder forrecovery of deficiency af re-sale—Suit to sat aside orcler—C’gz:-
tificate of amount of deficiency. :

Held that = suit will Lio to sob asids an ordor pissed undsr sectibn 293 of
the Code of Civil Procedura.

Held also that the fact that the cerfificate provided for by saction 203
of tho Codo has not been granted will not prevent tho decree-holder or the judy-
ment-dsbtor, as the case may be, from recovering from tho defanlter tho defiei-
ency arising on a ra-sale of property sold in exocution of a decrea but not paid
for. :

THE facts of this case sufficiently appear from the judgment of
the Court. ‘ - '

‘Munshi Jwala Prasad for the appellants,

Mr. T. Conlan for the respondent.

* Sacond Appeal No. 117 of 1894, from a dacree %of Maulyi Muhammad
Ismail, Additionn! Subordinate Judge of Ghizipur, dated tho 21st #ovdinber
1893, modifying a dgcree of Babu Sheocharan Lal, Munsif of Rasra, dated the
S1st July 1898, : o



