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S in d u  law—MUaJcsTiara— Im p a rtib le  r a j — Im pa rtible  r a j  not necessarily

ino-lienable,
. I f  amongst Hindus governed by the law of tlie Mitakshara, a raj liappens 

to be impartible and governed by the rule of primogeniture, it does not there­
fore follow that it is inalienable. The condition of inalienability depends upon 
Bpecial"Cti8tom, or, in some cases, upon the special tenure of the raj and must be 
clearly proved. Mani Sartaj Kuari v. Deoraj Kuari (1), referred to. "

T h e  facts of this case sufficiently appear from  the .judgment 
of the Court.

Babu Parbati Ghamn Chatterji for the appellant.
Babu Jogindro Nath Ghaudhri and Pandit Sundar Lai, for 

the respondent.
K bbshaw, G. J., and K nok, J.—The paities to these proceed­

ings are Maharaja Pirbhn Narain Singh Sahib Bahadur, Kashi 
JSTares, \vho isdecree-holder, and Eaja Rup Singh, known and styled 
as the Raja of Bhare, who is judgment-debtor. On the 29th of 
November 1891, Raja Rup Singh transferred by way of mortgage 
his rights and interests in certain property to the Maharaja of 
Benares. Upon that mortgage-deed the Maharaja of Benares 
instituted a suit and obtained a decree for sale. An order abso­
lute for eale was also given subsequently. In process o f time the 
deoree-holder applied for attach.ment o f the property with a view 
to its being brought to sale. No objection was raised by the 
judgment-debtor, and on the 19th of November 1894) an order 
issued for sale, and proceedings were transferred to the Collector 
of Mainpuri in accordance with section 320 of the Code o f Civil 
Procedure. Upon the case reaching the Collector, steps appear 
to have been taken to bring the property under the management 
of the Cpurt of Wards, and under its management the property
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appeal No. 18 of 1898 from an order of Manlvi Muhammad Kazhar
HusftiB, Sub^dinate Judge o f Mainpuri, dated the 14th December 1897.

( l) 'I fcB .,1 5 l. A.,61. -
7 7 '



1898 appears to have remained up to the 8th of M aj 1897, when the
Court of Wards withdrew from management. On the 27th of 

0- March 1897, the decree-holder again applied for execution o f his
nS in decree, Notice was issued to thejudgmenfc-debtor under section 24.8
SiTOH. of the Code of Civil Procedure, and the 19th of April 1897, fixed

for hearing any objection that might be raised. The jiid.oaent- 
debtor raised no objection and the case went again to the Collec­
tor on the 27th of July 1897. Eventually the 20,th o f  Decem­
ber 1897, was fixed for sale. On the 8th of December for the 
first time the judgment-debtor .appears to have roused himself, or 
to have beea roused into taking action. He on tliafc date, after 
final orders for holding the sale of the property had issued, came 
forward, and for the first time asked the Court to consider whether 
the property which it was about to sell could or could not be sold 
in execution of the decree. The Subordinate Judge of Mainpuri 
considered that the objections taken were entitled to no weight and 
disallowed them. From that order the present appeal is brought, 
and it is again urged upon us that the property ordered to be sold 
is property which cannot be sold because, first, it forms part of an 
impartible raj, which by Hindu law and custom is inalienable j 
secondly, becatise the son aud heir of the Raja of Bhare should, 
under the terms of section 85 of the Transfer of Property Act of 
1882, have been made party to the proceedings.

It is admitted that tiie property forms part of an impartible 
raj. The learned vakil for the appellant strove to maintain that 
an impartible raj was also inalienable. He appears to have either 
overlooked or to have misunderstood the decision given by their 
Ijotdships of the Privy Council in Rani Sartaj Kuari y. Rani 
Deofaj Kuari (1). In that case it is laid down that in a raj the 
eldest soti, where the Mitakahara law prevails and there is a custom 
of primogeniture, does not become a co-sharer with his father in 
the estate. I f  the estate be inalienable, the inalienability of it 
depends upon custom which must be proved, or it may b^ that in 
some cases it depends upon the nature of the tenure. Indeed, ia

(1) L. IL, 16 I. A., 51.
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this case it does not lie in the mouth of the appellant to maintain 
at this stage this contention, seeing that when he offered the 
property for mortgage, he put forward that it was capable of 

, alienation, that he made no resistance to the decree whioh'was 
passed against it, and that he never, until the 8th of Decembei 
1897, attempted to put forward the objection at all; even then he 
put it forward as being a question based upon the general princi­
ples of Hindu law.

TJie principle laid down by their Lordships of the Privy 
Council in the case above-mentioned cuts away the ground on 
which the second contention is based. The Court below was quite 
right in dismissing both the objections taken as frivolous. They 
were, in our opinion, frivolous and intended to delay execution. At 
any rale there is ample ground for suspecting that there was such 
intent. We cannot believe for a moment that if they were valid 
objections, the appellant would not have urged them long age, and 
taken care to have them fortified by evidence of custom or as to 
the nature of the tenure. We dismiss the appeal with costs.

A ppea l d ism issed.

SefoQ'e Mr. Justice Sanerji and Mr. Justice AiTcman.
SHEOKAJ SIN&H (Pi.aintipi') AMIN-UD-DIE" KHAN ^Dejbndant).* 

jEJmecuiion o f  decree—A fplication fo r  exeoniion l y  imeyioiizl holder o f  
decree—A^<plioatiQU dismissed—Smi fo r  dsolaraiion o f  a$pl%amt*s 
rigM  to execute iJie decree— Civil ^roceinre Gode, section 232.
S's tliat where an application under Section 233 of the Code of OivU 

Procedure by a person alleging himself to he heneficially entitled under a decree 
to execute such decree has been I'ejected, it is still competent to the applicant 
(no appeal lying from the order under section 232 rejecting his application) to 
bring a separate suit for a declaration that lie is the person entitled to execute 
the decree. JSam JBalchsTi v. Fanna L ai (1) and SaloM ar Shaha v. JBiaro- 
ffolind Das Koilurto, (2), referred to.

T h e  facts of this case are fully stated in the judgment o f th© 
Court.

, *^Second Appeal No. 123 of 1896 from a decree of L. G-. Evans, Esq., 
Bistrict Judge of Aligarh, dated the 30th November 1895, reversing a decrea 
of Bahu Sepin Behari Mnkerji, Subordinate Judge of Aligarh, dated tha 20tU 
June 1895.
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