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Babu Jogindro Neth Chaudhri, for the appellants.

The respondent was not represented.

A1EMAN, J.—The plaintiffs, who are appellants here, brought
a suit for the removal of certain trees which had been planted
by the defendant on the land which he held from the plaintiffs
for cultivation. The suit was brought upwards of two years
after the trees were planted. The lower appellate Court has
dismissed the suit as barred by limitation, applying art. 32 of
the second schedule to the Indian Limitation Act, 1877. In
appeal it is contended that the suit is governed by art. 144 of the
second schedule to the Limitation Act. That article has clearly
no application to this suit, which is not a suit for possession. In
the case of Gangadhar v. Zahurriya (1) art. 32 was held to he
applicable to a suit like the present. That was a ruling of
TyrreLL and Mammoon, J. J., and that ruling was concurred
in by StRatGHT, J., in Musharaf Ali v. Iftkhar Husain (2).
The appeal therefore cannot be sustained. I may add that, in
my opinion, the cognizance of the suit hy the Civil Court was
barred by the provisions of section 93 of Act No. XII of 1881,
and in this opinion I am fortified by the decision in Deodat
Tiward v. Gopi Misr (3). I dismiss this appeal, but without

costs, as the respondent is not represented.
Appeal dismissed.

Before 8ir Louis Kershaw, Kt., Chief Justice and Mr, Justice Banerji.

KALIANI (DEFENDANT) . DASSU PANDE awp OTnrrs (PLAINTIFER).
Jurisdiction—Civil and Revenue Courts—=Suit in ejectment against a tres-

passer—Res judicate—Eniries in rovenue records.

Although a Civil Court cannot givea deerce deelaring or deciding the status
of an agricultural tenant, yet where a plaintiff, having no remedy in the Reve-
nue Courts, sucs, on the allegation that he is a temant entitled to possession, to
eject a tresposser, it is competent toa Civil Court to grant a decree for possession
on the ground that the plaintiff is a tenant, the class of his tenancy being lett to

_ the Revenne Courts to detormine.

First Appesl from Order No. 46 of 1898, from an order of H, D. Griffin, Bsq.,
District Judge of Azamgarh, dated the 4th April 1898.

(1) 1. L. R, 8 AlL, 446, (2) 1. L. R, 10 AlL., 634
(8) Weekly Notes, 1882, p. 102.
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Held also, that anentry in a vevenue record which is based solely on the
fact of possession cannut operate a3 res judicata on a question of title sub«
sequently waised in a Civil suit. djudrie Rai v. Parmeshar Rai (1), and
Dukhne Kunwarv Unkar Pande, (2), referved to.

TuE facts of this case sufficiently appear from the judgment
of the Court.

Mr. Abdul Raoof, for the appellant,

Mz, .J. Simeon, for the respondents.

Kersgaw, C.J, and Baxeryr, J—This is an appeal from
an order of remand under section 562 of the Code of Civil Proge-
dure. This is one of those casesin which the question of the
conflict of the jurisdiction of Civil and Revenue Courts arises. The
plaintiffs, who are respondents here, brought their snit for a
declaration that they were occupancy tenants of the land in suit
and for recovery of possession of that land. They alleged that
the defendant had no right to it and thatshe wasa trespasser. If
appears that the name of the defendant was estered in the revenue
papers as the tenant of this land. The plaintiffs made an applica-
tion for amendment of that entry on the ground that they were
entitled to the holding. That application was dismissed by the
Revenue Court, and therenpon the preseut suit was brought. The
Court of firstinstance dismissed the suit on the ground that it was
one cognizable by a Court of Revenue, and it relied for that opinion
on the ruling of the Full Bench in 4judhic Rat v. Parmeshar
Ras (1), The plaintilfs appealed to the Distriet Judge. He held
that in so far as the plaintilfs sought to obtain a declaration
that they were the occupancy tenants of the land in suit, the
suit was cot coguizable by a Civil Court and that the claim had
been rightly dismissed ; but as regards the claim for possession, he
Leld, relying on the ruling of this Court in Dukhnae Kunwar v.
Unkar Punde (2), that it was cognizable by the Civil Court. He
accordingly made an order under section 562 of the Code of Civil
Procedure remanding the case to the Court of first instance for
trial on the merits.

(1) I In R., 18 ALL, 340, () 1. L.R., 19 All, 452,
75
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In our judgment this cage is almost on all fours with the ruling
on which the learned Judge of the Court below has relied and we
fail to see in what respect this case may be distinguished from the
one in which that ruling was passed. As observed in that case, the
plaintiffs could not obtain any relief by resorting to the Court of
Revenue. By asking that Court to determine the class of their
tenancy under section 10 of Act No. XIT of 1881 and obtaining a
decision under clause (a) of section 95 of that Act, they could not
recover possession of the holding. As they did not allege that
the zamindar had dispossessed them, and as the defendant’ did not
claim to have been put into possession by the zamindar, they

“could not make an application under clause (n) of that section.

They are thus clearly without remedy, unless that remedy could be
given them by a Civil Court. In the ruling to which we have
referred it was held that, although the Civil Court could not grant
a decree declaring or deciding the status of an agricultural tenant,
the only Court in which a person claiming to bs such a tenant
could sue to recover possession from aun alleged trespasser was the
Civil Court. With that opinion we fully agree. This case was not
one in which it was necessary that the question of the status of the
plaintiffs tenancy qud status had to be determined ; if the plaintiffs
were tenants of any description and if the defendant was a fres-
passer, the plaintiffs were entitled to succeed. In this respect
this case does not fall within the purview of the Full Bench
ruling in 4judhic Rai v. Parmeshar Rai (1), and we think
that the conclusion at which the learned Judge of the Court below
hag arrived is a right conclusion.

It was forther contended before-us on behalf of the appellant
that, by reason of the order of the Revenune Court refusing to
amend the entry in the revenue papers, the matter had become
res judicota, We are unable to accede to this contention. The
order of the Revenue Court was made under section 102 of Act
No. XTX 0f 1878, That section provides that in dispdted cases

the Collector of the District or Assistant Collector shall make
(1) I L. R., 18 AlL, 340,



VoL, X%.] ALLAHABAD SERIES, 523

such inquiry as may be necessary to ascertain the truth and canse
the record to be amended accordingly. This section in our judg-
ment does not confer upon the Collector of the District or Assise
tant Collector any greater powers than what a settlement officer
would have under section 64 of that Act. -By section 63 the settle~
ment officer is to speeify in the recordof rights all particulars
relating to tepants of every description. By section 64 all
entries in the record made under section 63 shall be founded on the
basis of actual possession, and all disputes regarding such entries
shall be investigated and decided on that basis. The inquiry
referred to in section 102 is, in our opinion, the inquiry which
in the case of disputes a settlement officer is competent to make
under section 64 on the basis of actual possession. That seotion
further provides that persons not in possession, but claiming a
right to be so, shall be referred to the proper Court. The pro-
per Court mentioned in the section evidently must be, as observed
in Dukhna Kunwar v. Unkar Pande (1), a Court other than the
Court of thesettiement officer, and where the Revenue Court would
not have jurisdiction to afford relief it must be the Civil Court,
An adjudication on the basis of possession, which an adjudieation
under section 102 must necessarily be, canuot, in our opinion,
operate as res judicate on a question of title, In our judgment

this appeal is nntenable. We dismiss it with costs.
’ Appeal dismissed,

FULL BENCH.

Befors Sir Louts Kershaw, Ki., Chief Jmtice, Mr. Justice Blair, M1.~. Justioe
Banerji, Mr. Justice Burkiit, and Mr. Justice dikman.

MAQBUL FATIMA (JupoumEeENT-DEBTOR) 9. LALTA PRASAD AND ANGTHER
(DECREE-HOLDERS.)*

Ezecution of decree—~Construotion of deeree—det No, IV of 1882 (Transfer
of Property Aet), section 88—Civil Procedure Code, Sections 219, 206—
Costs—Decree apparently awarding costs twice.

A decrec drawn up undoer section 88 of the Transfor of Property Act, 1882,
wag properly framed in aceordance with the requivements of that sechion, but,

#* First Appesl No. 251 of 1847, from sn order of Babu Madho Das, Sab-
ordinate Judge of Bareilly, dated the 7th August 1897,
(1) L. L. B, 19 AllL, 452,
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