
1898 

Jae Kishek
V.

Babu Jogindro Natli Ghaudhri, for the appellants.
The respondent was not represented.
Aikmajt, J,—The plnintiifs, who are appellants here, brought 

Ram Iai,.  ̂ for the removal of certain trees which had been planted
by thd defendant on the land which he held from the plaintiffs 
for cultivation. The suit was brought upwards of two years 
after the trees were planted. The lower appellate Court has 
dismissed the suit as barred by limitation, applying art. 32 of 
the second schedule to the Indian Limitation Act, 1877. In 
appeal it is contended that the suit is governed by art. 144 o f the 
second schedule to the Limitation Act. That article has clearly 
no application to this suit, which is not a suit for possession. In 
the case of Oangadhar v. Zahurriya (1) art. 32 was held to be 
applicable to a suit like the present. Tiiat was a ruling o f 
T y e u e l l  and M a h m o o d , J. J., and that ruling was concurred 
in by St r a ig h t , J., in Mushamf Ali v. Iftkhar Husain (2). 
The appeal therefore canuot be sustained. I may add that, in 
my opinion, the cognizance of the suit by the Civil Court was 
barred by the provisions of section 93 o f Act ISTo. X I I  o f 1881, 
and in this opinion I  am fortified by the decision in Deodat 
Tiwari v. Gopi Misr (3). I  dismiss this appeal, but without 
costs, as the respondent is not represented.

Appeal dismissed.

1898 Sefore Sir Louis Kershaw, Ki., Chief Justice and Mr. Justice JBanerji.
July 15. KALIANI (Dei'ekdaht) u, DASSU PANDE ani> Othbus (PiiAiweitts).

Jurisdiction—Civil and Hevenue Courts—Suit in ejBotment against a tres
passer—Ses judicata—Entries in revenue records.
Although a Civil Court cannot give a decreo declaring or deciding the status 

of an agricnltural tenantj yet where a plaintiff, having no remedy in the Keve- 
nne Courts, sues, on the allegation that he is a tenant entitled to possession, to 
eject a trespasser, it is competent to a Ciril Court to grant a decree for possession 
on the ground that the plaintiff is a tenant, the class of his tenancy hexng left to 
the Revenue Courts to determine.

First Appeal from Order No. 46 of 1898, from an order of H. D. Gl̂ dffin, Esq., 
District Judge of Azamgarh, dated the 4th April 1898.

(I) L L. E., 8 All., 446, (2) 1. L. R., 10 AlU 634,
(3) Weakly Notes, 1882, p. 102.
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1898Seld  also, that an entry in a I’evenue record which is based solely on the 
fact of possession cannot oporate as re,? on a question of title sub
sequently raised in a Civil suit. Ajudhia £ai v. Farmeshar Jlai (1), a,nd Kaliani
JDuklma Kuiiiuarv Unkar Pande, (2), referred to. Das'stt

The iaiits of this case sufScieutiy appear from tlie judgment Pakde,
of the Court.

Mr. Abdul Raoof^ for the appellant.
Mr. J*. Simeon, for the respondents.
Kershaw, C. J., and Banekji, J.—This is an appeal from 

an order o f remand under section 562 of the Code o f Civil Proce
dure. i ’his is one o f those oases in which the question of the 
conflict o f the jurisdiction of Civil and Revenue Courts arises. Tke 
plaintiffs  ̂ who are respondents here, brought their suit for a 
declaration that they were occupancy tenants o f the land in suit 
and for recovery of possession o f that land. They alleged that 
the defendant had no right to it and that she was a trespasser. It 
appears that the name o f the defendant was entered in the revenne 
papers as the tenant of this land. The plaintiffs made an applica
tion for amendment o f that entry on the ground that they were 
entitled to the holding. That application was dismissed by the 
Eevenne Court; and thereupon the present suit was brought. The 
Court of first instance dismissed the suit on the ground that it was 
one cognizable by a Court o f Revenue, and it relied for that opinion 
on the ruling of the Full Bench in Ajudhia Mai v. Parmeskar 
Rai (1). The plaintiifs appealed to the District Judge. He held 
that in so far as the plaintiifs sought to obtain a declacatioa 
that they were the occupancy tenants o f the land in suit, the 
suit was not cognizable by a Civil Court and that the claim had 
been rightly dismissed \ but as regards the claim for possession  ̂he 
held, relying on the ruling of this Court in Dukhna Kunwar v.
Unkar Fconde (2), that it was cognizable by the Civil Court. He 
accordingly made an order under section 562 of the Code o f Civil 
Procedure remanding the case to the Court of first instance for 
trial on ’the merits.
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(1) I. li* B 18 AIL., 340. (3) I. L. R „ 19 AU., 452.
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jggg In our jndgment this case is almost on all fours with the ruling
"EAxmrT" which the learned Judge of the Court below has relied and we

V, fail to see in what respect this case may be distinguished from the 
one in whioh that ruling was passed. As observed in that casej the 
plaintiflFs could not obtain any relief by resorting to the Court of 
Eeyenue. By asking that Court to determine the class of their 
tenancy under section 10 of A.ot No. X II  of 1881 and obtaining a 
decision under clause (a) of section 95 of tliat Act  ̂ they could not 
recover possession of the holding. As they did not allege that 
the zamindar had dispossessed them, and as the defendant* did not 
claim to have been put into possession by the zamindar, they 
could not make an application under clause (?̂ ) of that section. 
They are thus clearly without remedy, unless that remedy could be 
given them by a Civil Court. In the ruling to which we have 
referred it was held that, although the Civil Court could not grant 
a decree declaring or deciding the status of an agricultural tenant, 
the only Court in which a person claiming to be such a tenant 
could sue to recover possession from an alleged trespasser was the 
Civil Court. With that opinion we fully agree. This case was not 
one in which it was necessary that the question of the status o f the 
plaintiffs tenancy qud status had to be determined; if the plaintiffs 
were tenants of any description and if  the defendant was a tres
passer. the plaintiffs were entitled to suGoeed. In this respect 
this case does not fall within the purview of the Full Bench 
ruling in.Ajudkia Mai v. Parmeshar Rai (1), and we think 
that the conclusion at which the learned Judge o f the Court below 
has arrived is a right conclusion.

It Was further contended before us on behalf of the appellant 
that, by reason of the order of the Revenue Court refusing to 
amend the entry in the revenue papers, the matter had become 
res judicata, We are unable to accede to this contention- The 
order o f the Eevenue Couri; was made under section 102 o f  Act 
No. X IX  of 1873. That section provides that in disputed cases 
tha Collector of the District or Assistant Colleotoi; shall make 

(X) I. L. R., 18 All,, 340.
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suoh inquiry as may be necessary to ascertain the truth and cause 
the record to be nweuded ficoordiiigly. This section in our judg- 
ment floes not confer upon the Collector o f the District or Assis- 
tant Collector any greater powers than what a settlement officer 
would have under section 64 of that Act, -By section 63 the settle
ment officer is to specify in the record of rights all particulars 
relating to tenants of every description. By section 64 all 
entries in the record made imder section 63 shall be founded on the 
basis of^ctual possession, and all disputes regarding such entries 
shall be investigated and decided on that basis. The inquiry 
referred to in section 102 is, in our opinion, the inquiry which 
in the case of disputes a settlement officer is competent to make 
under section 64 on the basis o f actual possession. That seotion 
further provides that persons not in possession, but claiming a 
right to be so, shall be referred to the proper Court. The pro
per Court mentioned in the eection evidently must be, as observed 
in Buhhna Kunwar v. Unhar Pande (1), a Court other than the 
Court of the settlement officer, and where the Revenue Court would 
not have jurisdiction to afford relief it must be the Civil Court. 
An adjudication on the basis o f possession, which an adjudicatian 
under section 102 must necessarily be, cannot  ̂ in our opinion, 
operate as res jucUcata on a question o f title. In our judgnaent 
this appeal is untenable. We dismiss it with costs.

Appeal dismissed,

F U L L ^ S C H .
Before Sir Louis Kershaw, Kt., Chief Justice, Mr. Justice Blair, Mr. Justice 

Banerji, Jfr. Justice Surhiti, and Mr, Justice Aihman.
MAQBUL FATIMA (JxrixJMEifT-DEBroK) v. IiALTA PEASAD ajsw A m v sm  

(D eceee -h o id ees .)*
Execution o f  decree—Gonsirmtion o f  decree—A et JHo.IV 0^1882 fTransfer 

o f  Property A c t ) , section 88—Civil Procedure Code, Sections 219̂  306— 
Costs—~J>eeree apparently avjarding costs twice.
A decree drawn up under section 88 of the Transfer i>f Property Act, 1882, 

wag propeAy framed in accordance with tlie requirements of tliat section, 'but,
* I?irst Appeal No. 25 L of fxotn an order of Babu Madho Das, Sub« 

ordinate Judge of Bareilly, dated tlio 7tli Angnst 1897.
(1 )1 .1 . B., 19 AU., 452.
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