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Magistrate iu his explanation argueŝ  that section 44 would luive 
justified some such order as the order made in this case; but the 
scope of that section is different from, and far larger than, that 
of section 133.

We hold then that the order made in this case by the 
Magistrate was not an order wliich tlie Magistrate was law
fully empowered to proQUilgate within the meaning o f  section 
188. We therefore set nside this conviction and order the fine, 
i f  paid to bo refunded.

A P P E L L A T E  C IV IL ,

JBefore Mi', Justice Blair and Mr. Justice, JBt!,r7citi- 
HAR PK.i\HAD and a n o th e r  (O pposite PabI'ies) v. SHEO liAM and 

aw otheb (AppIiIGahts}-’̂‘
Civil Procedtira Gode, section 24,4—JSxo-outioih o f  decrcit— 3£oric/affr— 

jittcm pt to ohtain redemption o f  a um fructuary niortija.gv. h>j 'meav's 
o f  cm application in execution.
Ocrtain mortgagees liuld a iu(>rt!ja}?e wliicli, iu its iuceptioii was a s’niipk- 

moi'tgagc,'but whicli was to'becomc a nsu?r'actxi,ary inortirago upon non-pay
ment of tlie mortgage debt by a cartain date. The mortgaf^e debt was not p«4d 
within the time linaitcd. The mortgagoes sned on the covenant in their bond 
nnd obtained a decree for possessiouj dcelariug thorn entitled to voinain iu pos
session until the mortgage debt was satisfied from the usufruct. Some time* 
after the mortgagees, had got possession under this decree, the movtgagovs 
applied, ostensibly under seetion 24.4 of the Code of Civil Procedure, for re
covery of possession of the mortgaged property and for payment of a largo 
sum of money, whicli they allegrd the morfcgag-ees had collected as j>vofit.s in 
laeess of what ivas dun undei- the niortgage.

Sold, that such an application would not Ho. I f the allegations of the 
mortgagors wore true, their proper remedy was by suifc for rcdiHinptiou and 
not by application in the execution department. E m ji Shitrmn y. Kaluram- 
{V),llam OJmidra Ballal v. .Bafia J<Js<ionda (2), iu\d N'arainha Manohar -v. 
.Bliagvantrav (3), referrud to.

The facts of this case are fully stated in the judgment of the 
Court.

 ̂First Appeal No. 52 of 1898 from an order of ,W. Pox, Bliq., District 
Jxidge of Jhansij dated the 24th Decejnber 1897.

(1) U  Bom., H. C. Kep., IGO. (2) 12 Bom., H IG3.
I. L. }L, 14 JJom., 827,
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Babii Durga Oharan Banerji, for the appellants. Ig98
Babu Satya Ghandar MuJcerji, for the respondents.
B u b k it t , J,, (B l a i R; J., concurring).— This is an appeal e. 

agaiust an order of the District Judge of Jhansi, passed uuder 
sei’ tion 244 o f tlie Code o f Civil Procedure, direetin.sj that pos- 
seĵ sion of certain mortgaged property be restored bv tlie appellants 
mortgagees to the applicants in execution (the mortgagors), and 
also dfreoting that the appellants pay to their mortgagors a gum 
(<f Rs. 4,5'/ 5, being the surplus rtjueived by the appellants as mort» 
gugees bver and above the auiount due on their mortgage.

The preliminary history qf this case is, that iu February 1892,
Sheo Ram aud otherŝ , respondents to this appeal; mortgaged certain 
immovable property to Har Prasad and otherŝ  appellants here.
"Ĵ he mortgage was a simple one; but there was a stipulation that: 
i f  the money due on it were not paid by a certain date the mort
gagees would be entitled to he put into possession of the property.
The money was not paid. The mortgagees thereupon instituted 
;i suit for possession of the property and obtained a decree in their 
iavop in June 1893, direeting them to bo put in possession of the 
property, to hold possession until the amount duo on the bond 
with interest had been satisfied from the usufruct. The mort
gagees took out execution of that decree and obtained possession 
under it in August 1893. Nothing more was done in the matter 
of executing the decree till March 1897.

In that month the mortgagors, the judgment-debtors tinder 
the decree, made an application, (which they described as being 
an application under section 244 o f the Code of Civil Procedure) 
to the District Judge. In that application they recited the passing 
of the decree mentioned above, and the possession over the mort
gaged property obtained by the mortgagees in execution thereof.
They then set forth that the amount due under the decree had 
been much naore than satisfied by the usufruct o f the property 
while in® the possession o f the mortgagees, and they asked the 
Court to direct the property to be restored to them, and to compel 
the mortgagees to refund, to them some Rs. 12,876 whioh, they
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jggg alleged, tlie mortgagees had received over and above the amount
—”  Pbasad 0̂  ̂ their decree.

t). In reply to this petition the present appellants naturaljy raised
SuEO R am . matter of the petition was one wliioh could not

be decided in execution proceedings oa an application under sec
tion 244 of the Code of Civil Procedure.

Tlie learned District Judge framed an issue for trial on that 
plea, but somehow failed to come to any finding on it. Had he 
considered the question, he probably would have been spared the 
trouble of making the “ examination of long and complicated 
accounts ” mentioned, in his order o f July 2nd 1897. He, how
ever, left the preliminary question undecided, and having examin
ed the accounts, he passed an order that possession should be 
restored to the applicants, and that the appellants here should pay 
them a large sum of money.

Hence this appeal, in which it is contended that the matter 
dealt with by the lower Court was not a question whieli could be 
entertained under section 244 of the Code of Ci \ril Procedure. It 
was argued for the appellants that the proper course for the appli
cants was to have instituted a regular suit for redemption of the 
mortgage, and that they were not entitled to obtain a redemption 
decree under the disguise of an application in execution under 
section 244 of the Code. The appellants urged that the execution 
of the decree obtained by them for the possession of the mortgaged 
property was fully completed wlien, on their applioalfion for 
execution o f that decree, they were plticed in possession under it 
iu August 1893, aud that thenceforth the position occupied by 
them and the applicants respondents was that of mortgagees in 
possession and mortgagors, and not merely that of decree-holders 
and judgment-dobtors amenable to the jurisdiction given by section 
244 of the Code of Civil Procedure. The applicants indeed must, 
we think, be held to have admitted some of the propositions stated 
above, for iu their application under section 244 they stâ e in the 
first paragraph that the decree obtained by the applicants was a 
decree for possession as mortgagees, entitling them to remain in
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possession till the nmoimt dne to them on the mortgage had teen iggg 
paid ofP by the usufruct.

VOL. X X .] ALLAHABAD SERIES. 509

H a e  P b a s a d
For tlie respondents it was contended that tlie case comes v.

under clause (o) of section 244, because the Court which passed 
the decree specified in its decree the amount due on the mortgage 
and gave the mortgagees a decree for possession until that amount 
was repaid. The argument is that an execution Court is em
powered under that clause to take accounts and ascertain whether 
the amount decreed liad or had not been paid off. In that cou- 
tention \Ye are unable to concur. We are of opinion that the limi
tation as to the period of enjoyment was inserted in the decree to 
indicate the title by which the mortgagees retained possession, 
and for no other purpose, and we ai’e unhesitatingly of opinion 
tluit all proceedings relating to the execution o f the decree came 
to an end, and that the decree was fully executed when the appel
lants were put in possession (as mortgagees) of the property by 
virtue of the decree. Nothing more remained to be done under 
it, the decree having been fully satisfied. We fail to see how 
the matter of this application to the learned Judge can be said to 
be a question relating to the execution, discharge or satisfaction 
o f the decree. That decree had been fully executed and satisfied ; 
nor can the word disciiarge ”  be applicable to suoh a case as 
this in which the decree has been executed and satisfied. In the 
opinion expressed above we are supported by several decisions of 
the High Court of Bombay. The first of those cases to whieli we 
would allude is that oi Mavji Shivram v. Kalurcbm (1), a deci
sion of a Full Bench of tliat Court. That case'is convereeljr on 
all fours with the present case. On a suit by a mortgagee, the 
mortgage money being unpaid, he obtained a decree for possession 
of the mortgaged property “ for the amount claimerl/  ̂ which, 
the High Court observed, was “  the ordinary decree to put an 
unpaid mortgagee in possession, which he might retain till he was 
paid in futU” Subsequently the mortgagor instituted a suit for 
redempfion. In reply to the claim it was contended for the 

(1) 12 Bom., H. C.B6p., i60.
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V.

1898 mortgagee that the mortgagor was seeking a wrong remedy, and 
that his ‘.'only proper mode of recovering possession is by an 
application in the possession suit for further execution of the 

Se b o  iu.ii:. (decree ”  in that suit.
This case is then, it will be observed, exactly the converse of 

the present case. It was held by the Full Benoh, ovemiling the 
mortgagee’s contention, that when tiie mortgagee was put in pos
session of the mortgaged premises, the decree for po, ŝessioa was 
fully executed, the suit in which that decree was made being really 
nothing more than a suit in the nature of an ejeotmeaf, by an 
unpaid mortgagee, o f the mortgagor from the mortgaged pre
mises, and the Court went on to say that a “  proceeding for re
demption of those premises is not a question” relating to the 
discharĝ J or satisfaction of the decree, nor “  a question relating to 
the exeeutioQ of the decree, which we hold to have been fully 
executed when the heir o f the mortg igee was put into possession 
under the decree.”

The Full Bench accordingly held that the proper mode for 
the mortgagor to redeem the lauds and recover possession was not 
by an application to the Court which passed the decree for further 
execution thereof by taking the account, etc.

This ease (decided in 1873) was, no doubt, one under the old 
Godea of 1859 and 1861. We cannot, however, see any material 
difference (as far as the question here is concerned) between the 
corresponding sections of the present and of the former Code. 
The ruling jnst cited was followed and approved o f in Ram 
Ghandm Ballal'y. Baha Esgonda (1) and in Narsinha Manohar 
V . Bhagvantrm (2), the latter of which cases was decided long 
after the present Code of Civil Procedure had come into force!

Concurring to the fullest extent in the rule laid down in those 
cases, we are of opinion that the application made by the respon
dents to the District Judge was one which could not be enter
tained under section 244 of the Code of Civil Procedure, and that 
it should have been rejected.

(1) 12 Bom., H. 0. Bep.. I6s. (2) I. L. K., 14 Bom., 827-
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There is iiiiotlier aspect of this case which sliould be referred jgos 
to. It miglit be most disastrous (as noted iu the case of Jtavji Pbasad
Shivram v. Kaluram  cited above) to persons in the position e.
o f the respondents, if it were to be held that their proper course 
to obtain redemption o f the mortgaged property in cases like the 
present was by presenting an appIi(?aiion for further execution 
of the decree for possession, whicii hud been passed against them.
In ihat: ca.sc their application would comc under the rules govern
ing p3;oceediugs ill execution of a decree. One of those rules is 
that contained in Art. 179 of (he second schedule to the Limita
tion Act of 1877, which limits the time for applying for execu
tion of a decree to tliree years from certain dateS; one of which is 
the date on which the List application has been made to the pro
per Court for execution, or to take some step in aid o f execution 
on the decree. Now, in the present case,no application of any 
kind w'as made in the matter o f the execution of tliis decree ivom 
the time when the applicants made the application for execution 
on wdiich they were put into possession in Augu&t 1873, up to 
March 1897, a period of much more than three years. Therefore, 
if the application was properly presented as an application for 
further execution  ̂ it was clearly time-barred when presented and 
could not be entertained.

We would add that the respondents did not ask to be allowed 
to have their application converted into a plaint in a redemption 
of mortgage suit on payment of the court fees payable on a plaint 
in such a suit.

3?or the above reasons we allow this appeal, set aside the order 
of the lower Court, and diraot that the respondents’ application be 
dismissed with costs in both Courts.

A]ypml deareed^
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