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Bhadra (1), which latter case has been followed by this Court in
Akbar Husain v. Abdwl Jalil (2), and in a recent case Abbasi
Begam v. Afzal Husen (3). That these latter rulings are correct
is, in my opinion, clear from the definition of falad-i-ishiishhad
given on p. 489 of Baillie’s Digest of Moohnmmudan Law (2nd
edition). By talab-i-ishtishhad,” says that learned author,” is
meant a person calling upon witnesses fo attest his talab-i-mawas-
tbat or immediate demand.” It appears to me impossible to invoke
witnesses to attest the fact that an immediate demand has been
made without making some reference to that immediate demand.

The learned counsel for the respondent argues that the falab-
t-tsht ishhad is merely axule of evidence according to the Maham-
madan law and is no longer of any validity. Be that as it may, I
am bound to follow the decisions of this Court to which I have
referred.

For the above reasons I allow this appeal, and, setting aside the
decree of the lower appellute Court with costs, restore that of the
Court of first instance, The appellant will have his costs of this
appeal.

Appeal decreed.

REVISIONAL CRIMINAL,

Before My, Justice Blair and Mr. Justice Aikman.
QUEEN-EMPRESS 9. JASODA NAND.¥*
Criminal Procedure Code, sections 183,135 and 1836-—dct No. XLV af
1860 (Indian Penal C’ade), section 188—Power of Magzatrate fo ordep

repair of @ house not adjotning a public road. .

Section 133 of the Code of Criminal Procedure does not empower a Magis.
trate to order the owner of a house standing apert from any public rdad in
its own compound to repair such house. By * persons living or carrying on
business in the neighbourhood,” injury to whom the power to pass orders under
section 133 iw intended to prevent, are meant, not the persong who in the exercise
of their private rights mayuse a building supposed to be in a dangerous

# Criminal Reference No. 811 of 1898.

(1) I L. RB., 17 Cale,, 548. (2) I L. R, 16 AlL, 388,
(3) I L. R., 20 AlL, 457.
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condition, but unascertained members of public whose ordinary avoeations may
take them 6o the nmeighhourhood of such building. Queen-Empress v. Narg-
yana (1) snd Quéen-BEmpress v. Bishamber Lal (2) distinguished.

Ta1s was a reference made by the Sessions Judge of Allahabad
under section 438 of the Code of Criminal Procedare and arising
out of the following circumstances. One Jasoda Nand was the
owner of a house in Allahabad, No. 15, Cawnpore Road. This
house stood in a-compound of its own at some little distance from
the public road, and was inhabited by several families, and the
servant’s houses in the compound were also inhabited by a number
of persons. An order was made by a Magistrate under section
133 of the Code of Criminal Procedure requiring Jasoda Nand to
malke certain repairs to the said house. The order was served on
Jasoda Nand, but he did not take either of the courses open to
him under section 185 of the Code. He did not perform the act
directed by the Magistrate, nor did he either appear to show cause
against the same, or apply to the Magistrate by whom it was
made to appoint a jury to try the propriety of the order. An
order absolute was made under section 136 of the Code of Criminal
Procedure, and, as Jasoda Nand still did not comply with the
order, he was put npon his trial under section 188 of the Indian
Penal Code and fined Rs. 50. The case was brought to the atten-~
tion of the Sessions Judge, who, being of opinion that the convie-
tion could not be maintained, veferred the case to the High Gourt.

Mz. Sorabji, in support of the reference,

The Officiating Government Advocate (Mr. 4. E. Rywves)
for the Crown. ,

Brarr and A1rmAN, JJ.—Jasoda Nand has been convicted
of an offence made punishable under section 188 of the Indian
Penal Code. That section is couched in the following words :—
“Whoever, knowing that by an order promulgated by a public
servant lawfully empowered to promulgate such order, he is
directed to abstain from a certain act or to take certain order

‘with certain property in his possession or under his management,

(@) L L. R, 12 Mad., 475. (2) 1. L. R, 18 AlL, 577.
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disobeys such direction, shall, if such disobedience causes or tends
to cause obstruction, annoyance or injury, or risk of obstruction,
annoyance or injury to any person lawfully employed, be pun-
ished ”” under the latter portion of the section. Jasoda Nand
is the ocoupant of the honse No, 15, Cawnpore Rosd. The hous,
it appears, stands in its own compound some little distance from
the public road and is inhabited by a number of families, and
the servants’ houses in the compound are also inhabited by a
number of persons. An order was made under section 133 of
of Act No. X of 1882, upon information, by a Magistrate, called
in that section a conditional order, requiring Jasoda Nand to
effect certain repairs in the house No. 15, Cawnpore Road. The
order was served upon Jasoda Nand, and he did not adopt either
of the courses admissible under section 135 of the Act. He did
pot perform the act directed by the Magistrate : he did not appear
in accordance with the order to show cause against the same, or
apply to the Magistrate by whom it was made to appoint a jury
to try the propriety of the order. An order absolute was made
under section 136. Jasoda Nand was then put upon his trial
for the offence specified in section 188 of the Indian Penal Code
and fined Rs. 50, The case was brought to the attention of the
Sessions Judge of Allababad, who, being of opinion that the
conviction could not be maintained, reported the case to this Court.
Mr. Rywves, the Government Advocate, has appeared to support
the conviction, and Mr. Sorabji to dispute its propriety. Mr,
Ryves in his fixst contention submitted to the Court that it cannot
go behind the order absolute made under section 136 of Act No. X
of 1882. In support of his contention be has cited to usthe case of
Queen-Empress v. Narayana (1) and the case of Queen- Empress
v. Bishambar Lal (2). TIn the case reported in the Madras
High Court the subjeet of the order was an open tank or well.
The well or tank was ina public street, and the safety of the public
required that it should be fenced. The subject-matter of that order
then fell well within the jurisdiction of the Magistrate, and within

(1) I L B, 12 Mad, 5. . (9) L L. B, 13 ALL, 677,
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the powers conferred upon him by section 133 of the Criminal
Procedure Code and the succeeding sections. The ground upon
which the conviction was impeached in that case was not that the
order made was one of such a nature that the Magistrate was not
empowered by the section of the Criminal Procedure Code to make
it : the only ground of contention was that the person upon whom
the order was served was not the person who was responsible for
the existing state of things, or who ought to have been made
the subject of such order. The Court held, that the person
convicted could not go behind that order: it held so-having
expressly noted that the oxder was one well within the power
of the Magistrate who made it. That finding appears to us not
inconsistent with the provisions of section 136 of the Code of
Oriminal Procedure. The case cited in 13 Allahabad is in sub-
stance identical with the Madras case. There is no doubt that
the order was an order made in respect of one of the invasions
of the public right set forth in section 183. The contention was
that such order was made against the wrong person. Following
the ruling reported in 12 Madras, it was held that it was not
competent for the person convicted to question the order made
against him. ‘

We cannot, however, acquiesce in the expressions, need-
lessly Iarge for the decision of the case then before the Court
which find place in the judgment. It appears to us, applying to

“section 188 of the Indian Penal Code that strict comnstruction

applicable to penal provisions, that it is essential in order to
justify a conviction to show that the order has been promulgated
by a public servant lawfully empowered to promulgate such
order. Now in this case and from that point of view we have
to consider whether the public servant making the order in ques-
tion was lawfully empowered to promulgate that order. Chapter
X of the Code of Criminal Procedure, in which appear the
provisions relating to such orders, is headed ¢ Pablic Nui-
sances,” snd it enumerates certain forms of invasions of
public rights which would be regarded by the law of England
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as falling under the definition of commumne nocuwmentum. It
provides, first, for the removal of any unlawful obstruction trom
any way, river or chanuel which may be lawfully used by the
public; secondly, for the proliibition of any trade or of the
keeping of any goods or merchandize by reason of their being
~ injurious to the health or physical comfort of the community ;
thirdly, for the prevention of the coustrnction of any huild-
ing or the disposal of any substance as likely to occasion
conflagration or explosion. The fourth clause 15 the one under
which the order in question purports to have-been made. It
deals with the case in which “any building is in such eon-
dition that it is likely to fall and thereby cause injury to
‘persons living or carrying on business in the neighbourhood or
‘passing by,” in consequence of which its removal, repair or sup-
port is necessary. The last case provided for is where any tank,
well or excavation adjacent to any sueh way or public place
should be fenced in such a manner as to prevent danger arising
to the public. It appears manifest to us that, apart from the
heading, which muy possibly form no part of the enactmeut,
the scope of this section is plainly limited to injurics arising
or likely to arise to members of the general unascertained mass
of the public. The persons who under the clinse reqnire
protection are “persons living or ocarrying on business in
the neighbourhood, or passing by.” It appears o us that it
would be straining the meaning of the words to hold that the
clanse applies to persons living actually in the alleged dangerous
building or in the servants’ houses in the compound belonging to
it. It seems also to us, that it would be an unnatural use of. the
words ¢ passing by ” to include in it persons going to or from
the house or about it for their private business or pleasure, or’in
the exercise of their private and not of their public rights. In
our oi)inion the words used are not sufficiently comprehensive to
include fhe case of the person who has been convicted, or to
justify or make legal the order of the Magistrate in relafion to
the building in Jasoda’s occupation. It may well be, as the
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Magistrate in his explanation argues, that section 44 would have
justified some such order as the order made in this case; but the
scope of that section is different fromw, and far larger than, that
of section 133.

We hold then that the order made in this case by the
Magistrate was not an order which the Magistrate was law-
fully empowered to promulgate within the meaning of. sestion
188. We therefore set aside this conviction and order the fine,
if paid to be refunded.

APPELLATE CIVIL.

Before My, Justice Biair and Mr. Justice Burkitt. R
HAR PRASAD avp aAxoragr (OrposiTh Partims) o SHEO RAM axp
ANOTHER (APPLICANTS).*

Ciwil Procedure Code, section 244—FHzrecution of deerce—Mortgege—
Attempt to obtain redemption of a wsufructuary movigage by mewns
of an wpplication in cxeention.

Certain mortgagees held a mortgage which, iu its inception was a simple
mortgage, but which was to become a wsnfruetuary mortgage upon non-pay-
ment of the movtgage debt by a covtain date.  The mortgage debt was not paid
within the time Limited. The mortgagees sued on the covenant in their bond
and obtained s deeree £or possession, declaring them entitled to remain in pos-
session until the ﬁmr’r.gnge debt was setisfied from the usufruet. Some time
affer the mortgagees. had got possession under this decree, the mortgagors
applied, ostensibly undev scotion 244 of the Code of Civil Procedure, for re-
covery of possession of the mortgaged property and fov payment of a large
sum of money, which they alleged the morvtgagees had collected as profits in
exeess of what was due undey the mortgage.

Held, that such an application would not lie. 1f the allegations of the
mortgagors woere true, their proper remedy was by suit for redemption and
not by application in the execution department. Bevji Shiceam v. Kuluram
(1), Rem Chandre Ballal v. Baba Fsgonda (2), wnd Narstuha Manohar v.
Bhageantrav (3), referred to. )

- TEp fucts of this case are fully stated in the judgment of the

Court. ‘ C

# First Appeal No. 52 of 1898 from an ovder of I. W. Fox, Ed%q., District

Judge of Jhansi, dated the 24tk December 1897, .
(1) 12 Bowm,, H. C. Rey,, 160 (2) 12 Bom,, H €.-Kep,, 108,
(3) L L. Ry 14 Bom., 327



