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1505 FULL BENCH.

Juna 80, Before M. Justice Blair, Mr. Justice Banerji, and Mr. Justice Aikman.

BEHARI LAL anp oruurg (DEFeNDanTs) v. MUHAMMAD MUTTAKI
(PrAINTIFE).*
Adet No. XV of 1877 ([ndwn Limitation Act) Seh. it Aves. 134, 14d—Tryst
- Mortgage—Limitation—Suié by trustee fo set aside morigages of
trust property made by his predecessor in offiee. ,

A sajjeda nashin in possession of certain weg f property during the ye’us
1864 to 1869 execnted various mortgages of portions of the wagf property, pro-
fessing to do so in his capacity of sajjeda nashin. The mortgagor died in Febh-
ruary 1891, aud on the 6th of April 1891, was succeeded by his son as swjjade
naskin. On the 25th of November, 1898, the son brought a suit to recover pos-
session of the mortgaged property, of which the mortgagoees were in possession,
on the ground that the mortgages were in violation of the trust and thereof
invalid.

Held by_the Court that the sait was barred by limitation.

Per Braiwr, J.—Whether or nob art. 184 of the second scheduls fo the
Indian Limitation Act, 1877, applies to the case is immaterial, if arb. 134 does
not apply the suit would be barred by art. 144 of the same schedule, limitation
commencing to run against the trustee from the dates of the mortgagees
obtaining possession under their vespective morvtgages. Nilmony Singh v.
Jegabandiu Roy (1), Yesu Ramji Kolnatl v. Balkrishne Lakshmen (2),
Bejoy Chunder Banerjee v. Kally Prosonno Mookerjee (3), and Madhava
v. Naray ene (4), referred to.

Per BANERJI, J.—The suit is barred by art. 184 of the second schedule to
the Yndian Limitation Act, 1577, which is as much applicable to a suit against 2
mortgagee for value from a trustee as to a suit against a person to whom the
trustee has sold trust property for value. Godind Nath Roy Bahadoor v. Ranee
Luchmee Koomaree (5), ¥esw Remji Kelnath v, Balkrishne Lakshman (2),

Malujiv. Fakir Chand (6), and Nilmony Singh v. Jagabandhu Roy (1), re-
ferved to.

Per ATRMAN, J.—The term “ purchased” as used in avt. 134 of the second
* schedule cannot be taken as including “mortgaged,” but art. 144 would apply
and be a bar to the suit.
THE facts of the case sufficiently appear from the judgments.
Munshi Haribans Sahas, for the appellants.
Mr Amiruddin, for the respondent.

#Second appeal No. 927 of 1895, from a duorec of Manlyi Muhammad Anwar
Husain Khan, Subordinate Judge of Farrukhabad, dated the 6th August 1895,

reversing a decree, Munshi. Bakhta,wm Lal, Munsif of I‘auukhubad, dated the
26th September 1894,

-

(1) I L. R., 23 Cale., 536. (4) 1. . R., 9 Mad.,'244.
52) I L. R., 15 Bom,, 585. (5) 11 W. R., C. R, 36,
3) I L. R, 4 Calc,, 327. (6) L. L. R., 22 Bom., 225.
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Brair, .—The suit out of which this second appeal arises
was bronght by the plaintiff respondent as sujjads nwshin of
a certain shrine to vecover posseasion of certain land, the pr.op?rty
of the shrine, by dispossession of the defendants and invalidation
of the mortgages made to them by the plaintitf’s predeessor in
office, one Bande Ali. The plaintiff also prayed for mesne profits
and costs, The plaintiff in his plaint alleged the suuse of action
to have arisen on February 206th, 1891, the date of the death of
his fathey, the previous sujjode wnoashin, and upon the 6th of
April 1891, the date of the plaintiff’s accession to that office.
The only substantial point in the statement of defence which is
now at issue is the plea that the sunit is barred by limitation. The
Court of first instance dismissed the suit applying art. 134 of
the second schedule of the Limitation Act. The lower appellate
Court decided that art. 134 did not apply, that the defendants’
possession as mortgagees was not adverse so long as their mort-
gagor was alive, and that consequently the suit of the plaintiff was
not barred by adverse possession. It Is found that the property is
wagf and inslienable. It is not disputed that the mortgagees took
possession of several plots at the dates of the mortgages in which
they were respectively hypothecated. The mortgages were seven
in number and were made on the following dates :—

The {8th of August, 1864. -
The 14th of Angust, 1865.
. The 29th of October, 1866.
The 7th of Octobar, 1867.
The 17th of November, 1867,
6. The 14th of August, 1369,
7. The 19th of September, 1869.

The contentions of the parties were mast ably put before us by
Mr. Haribans Sahat for the appellants and by Mr. Amir-ud-din
for the respondent. For the appellants it was contended that the
case fell within the provisions ecither of art. 134 or of art. 144 of
the Indian Limitation Act, and that under either of them the
suit was time-barred. The words of those articles are respectively
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as follows 1—Article 134, “ A suit to recover possession of immov-
able property conveyed or bzqueathed in trust or mortgaged, and
afierwards purchased from the trustee or mortgagee for a valuable
consideration ; perioid, 12 years; time from which period begins
to run, the date of the purchase.” Article 144. “ A suit for pos.
session of immovable proparty or any interest therein not hereby
otherwise specinlly provided for; period, 12 years; time from
whieh period begins to run, when the possession of the defendant
becomes adverse to the plaintff.”  Wow it appears to,me clear
that the mortgages impeashed fall within ths comprehensive excep-
tion provided in seztion 10 of Act No. XV of 1877. Tuae mort-
gagees ave ceriainly “ assigns for valuable consideration,” and as
such are entitled to the protection of such article of limitation as
may be applicable to their case. It was part of Mr. Haribans
Sahat’s contention that the word “ purshased 7 in art. 134, even
if vot co-extensive in its subjest-matter with the alienations in-
cluded in the assignments excepted by section 10 of the Limitation
Act, was used in that section in the teshnical sense of the word
“purchase” which in English Law would include both a mort-
gage and a lease.  In support of that proposition he cited the case
of Nilmony Singh v. Jagabandhw Roy (1). The passage on
which he relied is to be found on page 544, The opiuion therein
expressed is no doubt favourable to the countention of Mr. Huri-
bans Suhai, but doss not amount to a ruling. The-case of Yesu
Ramyji Kalnath v. Balkrishna Lakshman (2), clearly lays down
that the word “ purchasel ” in art. 134 is used in the technical
Eaglish sense and includes “ mortgag:d.” Sir Caarles Sarjent,
the Chief Justice, in delivering the judgment of the Court, refers
to the case of Radanath Doss v. Gishorne & Co., to be found in
(3), at page 15, in which the Privy Council, discussing section 5
of Act X1V of 1859, say “ purchaser means . purchaser according
to the proper meaning of the worl,”” aud putsupon that interpreta-
tion a construction limited by the paculiur circumstances of the case

(1) 1. L. B., 28 Cale., 536. (2) L L. R., 15 Bowm., 683.
(3) 14 Moo., L. A, 1.
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before their Lordships. It is, however, in the view I take of the
limitation applicable to the present suit, wunecessiry forme to con-
sider what the Privy Counsil intended to convey by the expres-
sions above cited, Ifart. 134 applies, cadit quastio, the period of
limitation has lTong run ont. If, however, art. 134 does notapply,
we have then, in order to apply art. 144 asabar to the plain-
tiff"s suit, to find the time from which adverse possession com-
mences. For that purpose it becomes necessary to consider the
meaning of the word “assigns” in section 10 of the Limitation
Act. It 15 a word of the wid=st significance in respect to the na-
ture of the transfers to which it relutes. It does notin itsaccepted
meaning import any restriction upon the quantuin of interest
transferred. The assignment of a lease or a mortgage would
apparently lie within its purview, just as much as an out and out
sale of immovable property. In order to narrow its meaning it
would be necessary to show that interests of » move limited kind
would be outside the scope and policy of the enactment. No reason
for such a restriction is apparest, and indeed it seems to me that
the provisions of the Act would be practically nullified by at~
tempting to draw any such distinction. To include in the section
out and out sales and exclude leases or mortgages for enormous
periods would reduce the -operation of the section to a sheer
futility, But if transfers for a period, however long, are held to
be covered by the section, it seems impossible to draw a quan-
titative line, and to place transfers for somne more limited period
outside of it.

‘Whatever interpretation is put upon the word “ purchase” in
section 134, this much is plain, that the effecting of such “ pur-
chase ”’ creates ipso facto an actionable wrong, and confers upon
every cestui que trust whose interests are affected an immediate
right of action, which, in the case of “ purchases” for value would
subsist unimpaired for twelve years. It seems difficuls to frame
any plausibie contention that under the provisions of that article
no rigitof action would accrue during the incumbency of the alie-

-nating trustee, but would come into being only on the termination
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of his trusteeship and would subsist for twelve years from such
termination. That would place the alienee of an unauthorized
trastee in o position differing materially for the worse from that
of a sqﬁatter, who, without a shred of right or title, chose to take
possession of a neighbour’s land. The latter would acquire an

unimpeachable title in twelve years, while the other would conti-

nug liable to extrusion for the period of the trusted’s tennre of
office plus the term of twelve years. The omission in section 10
of Act No. XV of 1877, and also in art, 134 of the second sche-
dule to the same Act of the words “in good faith,” whith found
place in the corresponding provisions of Avt No. IX of 1871,
indicates clearly the intention of the Legislature to do away with
any distinction among those who without right or title assume
ownership of the property of others. Mutatis mutandis the
same ohservations apply to art. 144. In that case also the
construction contended for by the respondent’s counsel wonld
extend for an indefinite time the period of limitation. It appears
to me that the suit contemplated by section 10 of the Limita-
tion Act is a euit by a cestui que trust to set aside an  illegal
alienation by his trustee, and by art. 134 the time from which
limitation would begin to run is fixed as the date of the pur-
chase. Under that article it is manifestly immaterial whether
the trustee continued in his office or not. At the moment of
sale the cause of action arose. Ii would hardly be counsistent
that under the comprehensive article applicable to all cases not
specially provided for, 4., art. 144, the period at which
adverse possession would commence should be deferred till the
trustee had ceased to hold office. Apart from authority it
seems impossible as a matter of principle to hold that the posses-
sion derived from a trustee who had no right to authorize such
possession, would he otherwise than adverse to the cestui que
trast from the moment of its commencement. As far as the
cestul que trust is concerned it would be wholly -immaterial
whether the intruder’s possession was unauthorized by any’

- human being whomsoever, or authorized only bv & person who
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had no right fo give such  authority. The ease of Brjuy
Chuwder Banerjee v. Kally Prosonno Moolerjee (1), is in
point, and in my opinion was rightly decided. To the sane
effect is the case of Mudhave v. Navaywos (2). The right of
the present plaintiff to sue is a right not personal to himself,
except in o faras he has an inferest in common with other
beneficiaries, but vests in him as the representative of the cestni
que trustent, and it is in that eapacity onlv that lie now sues.
The possession which he seeks to delermine is a possession
adverse to his cestui que trustenf. T would hold thercfore that
limitation begins to run from the dates of the respactive morvi-
gages with possession, the latest of which was exceufed in
1869, and that the suit is therefore barred by the twelve years’
rule.

Baxerst, J.—The oaly question which we have to deter-
mine in this appeal is whether, as contended by the delendants
appellants, the claim is barred by limitation.

The suit is by a sajjade nashin, ov the saperior of a ~hrine,
to recover possession of property found to belong to the shrine
which the plaintiff’s predecessor in office morigaged to the
predecessor in title of the defendants, who arc now in posscssion as
usufructuary mortgagees, The mortgageswere madn between the
years 1864 and 1869. The mortgagor, the last sujjadu nashin,
died on the 26th of February 1801,  The plaintiff was appointed
on the 6th of April of that year. The suit was instituted on the
95th of November 1893. Tt is contended on behalf of the
plaintiff that limitation began to run from the date of his
appointment to the office of sujjada nashin, or, at the earliest,
{from the dale of the death of his predecessor, and not from
the dates of the mortgages, On the other band, it iz urged

~that the dates of the wortgages should be held to be the dates
from which the operation of limitation commenced.

My, dmiruddin, the learned comnsel for the respondent,
has relied in support of lis contention on the ruling of their
(1) . L. R 4 Cale, 327. (2) T T R 0 Mud. 244,
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Lordships of the Privy Conneil in Jewwn Duss Sehoo v, Skl
Kubeer-ood-decn (1) which was followed in Puoran vo dbduol
Karim (2). The Loxds of the Privy Comncil held that it was
the duty of the Government under the law then in foree to
protect endowments, that the plaintiff in that case was the
procurator of Government, and that his right to sue accrued on
his heing appointed mutuiwalle or manager.

I am of opinion that since the passing of Act No, XX of
1863, the manager of a religious endowment canuot be held to
be a procurator of Government, aml a suit by him for the pro-
tection of endowed property cannot be regarded as a suit on
bohalf of Government. Act No. XX of 1803, as ifs preamblo
recites, relieved the Government {rom the duties imposed on -
them by Regulation XIX of 1510, so far as thoss duties om-
brace......the appropriation of endowments made for the main-
tenance of religious establishments......or involve any connee-
tion with the management of such religious cstablishments.”
A suit by the manager of an endowment brought after the
pazsing of that Act would, in my opinion, be governed by the
ordinary rule of limitation applicable to all plaintiffs other than
the Government, and the ruling of their Lordships of the Privy
Council referred to above eannot affect such a suit.  This view
is supported by the decision of the Caleutta ITigh Court in
Shaikh Lawl Muhoined v. Lalle Brij Kishors (3).

We lave next to consider what rule of limitation will apply
o the present case. The learned wvakil for the appellants
urges that the suit is governed by art. 134 of the sccond sche-
dule of the Indian Limitalion Aet; that, if that article is not

-applicable, art. 144 would apply, and that the defendants’

possession must be held to be adverse from the dates of the mort-
gages made in their favour,

It must be taken upon the findings of the loWwer appeliafe
Ceurt that Bapde Ali, the mortgagor, was the trustec of the

(1) 2 Muo. L. A, 300, _ o (2) L L R, 10 Cale, 208, ab p, 918,
(8) 17 W. I, C. 1., 430, ‘
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property of the shrine, and that he was in possession a5 manager
and trustee. By section 10 of Aet No, X'V of 1877 no suit against
a trustee for trust property can be barred by lapse of time, but the
section excludes from its operation suifs against assigns from the
trastee for valuable consideration, There is no question that a
mortgagee is an assign, and it is not disputed that in this case
the mortgagee took the mortgages from Bande Ali for valuable
consideration. Section 10 therefore cannot be of any avail to the
plaintiffs, and we must seek in the schednle the article which will
goveru the case, If article 134 is applicable, the claim is undoubt-
edly beyond time, the suit having heen bronght long after the
lapse of twelve years from the dates of the mortgages under which
the defendants are in possession. The suit referred to in the article
Is a snit “to recover pussession of immovable property conveyed or
bequeathed in trost or mortgaged, and afterwards purchased from
the trustee or mortgagee for a valuable consideration. Now the
question is—Is a mortgagee from a trustee for valuable consi-
deration a purchaser for valuable consideration? There can be
no doubt that if we wers to answer the guestion with reference
to what an English lawyer would understand by o purchaser for
valuable consideration, we must answer it in the affirmative, n
morigagee being a purchaser pro fanto (see Watson’s Compen-~
diom of Equity, Volume IT, page 1184). Was the cxpression
used Ly the Indian Liegislature alwo in the same sense in article

134? The intention of the Tiogislature wmay be gathered from

the history of the legislation on the subject. Section 2 of Act
No. XIV of 1859 provided that a suit against o trustee or his
representative for possession of trust property would not be barred
by any length of time. Section 5 of the Act excluded from the
operation of that scetion a bond fide purchaser for value from a
~trustee. Tt was held by the Calcutta High Court, with reference
to that section, in Gobind Nath Roy Bahadoor v. Bance Luohimee
Koomaree (13, that a mortgagee isa purchaser within the meaning
of the section. In Act No. IX of 1871, which took the place of
(1) 11 W.R, 36 '
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Act No. XIV of 1859, it was enacted in section 10, which was
anbstituted for zection 2 of the former Act, that the rule that no
Limitation should operate against a trustee or his representative
would not apply to a purchaser in good faith for value from a
trustee. In Act No, X'V of 1877 this protection was granted
to all “assigns for valuable consideration” and the words “in
good faith ? were omitted.  Section 5 of Aet No. XTIV of 1859,
in so far as it related to purchasers from trustees, was in substance
re-enacted in article 134 of svhedule ii of Act No., IX of 1871,
and article 134 of the preseut Act is also to the same effect, with
this exception that it does not require that the purchaser should
D a purchaser ia good faith. It scems to me that when in Act
No. IX of 1871 the Legislature protected from the provisions
of sertion 10 purchasers from trustees, it provided a limitation for
suits =gainst such purchasers in article 134,  When the same
protection was extended to all assigns for value in Aet No, XV
of 18377 and the Logislature did not provide any specific article
to govern suifs against sonch assigns other ihan article 134, it
must be presumed that it intended that article to apply to suits
against all assigns for value and used the words ¢ purchased for
’ in that article in the setse in which those
words are ordinurily understood by lawyers, so as to include

vaiuable consideration’

morigagas ard lenses.  If article 134 does not apply to such cases,
the only otver article applicable would be article 144. But there
appears to be no reason why the Legislature should have provided
one rule of limitation in the case of a sunit against a person to
whom trnst property is sold for value and another in the case of
& morlgagee or other assign for value from a trustee. The prin-
ciple applicable fo both these classes of assigns and the policy
upon which they were excluded from the operations of seetion 10
are apparently the same, I am accordingly of opinion that article
134 3s as much applicable to a suit against a mortgagee for value
from u trustec as o a suit against a person to whom the #rustee
has sold trust property for value. This view is supforted by the

-ruling of the Bombay High Court ( Barjent, C. J,, and Candy, J.)
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in Yesuw Ramgi Kalwnath v. Ballrishne Lakshman (1), which
was followed by Farran, C. J., and Fulton, J., in Meluji v.
Fakir Chand (2), and by the opinion expressed by the Calcutta
High Court in Nilmony Singh v. Jugebandhw Roy (3), and we
have not been referred to any case which ruled to the contrary.
For the above reasons I hold that article 134 applies in this case,
and that the claim is barred by limitation.

As T am of opinion that article 134 specially provides for
a case liks the present, article 144, which governs suits for poss-
ession of immovable property not specially provided for, is not
applicable, Had that article, however, beert in my opinion appli-
cable, I should have had considerable hesitation in holding that
in this case the possession of the mortgagees defendants hecame
adverse to the heneficiaries from the date of the mortgage. Had
the mortgage been made by the trastee in repudiation of the
trost, and had he ignored the right of the bencficiaries and mort-
gaged the property as his own, the possession of the morigagees
might be regarded as adverse to the bencficiaries from the date of
the mortgage, but where, as in this case, the mortgage was made

by the trustee in his capacity as such and for allegad purposes of -

the trust, I doubt very much that the possession of the mortgagee
could be held to be adverse to the beneficiary until after the death
or removal of the trustee. Holding, however, the view that I do
in this case it is not necessary to decide this question.

I would allow the appeal and dismiss the suit with costs.

A1rmax, J.—T concur with my learned colleagnes in think- -

ing that this appeal must be allowed. Shortly stated, the follow-
ing are the facts of the case:—There is in the Farrukhabad
district & Muhammadan shrine called the Durgah of Hazrat
Makhdumn, for the support of which a grant of land was made in
the time of the Muhammadan Emperors. Upwards of thirty years
ago Bande Ali, the then curator of the shrine, mortgaged with
possession a portion of this endowed properiy to the ‘predecessor

(1) I L. R., 15 Bom., 583. (2) L L. R, 22 Bom., 32§,
s (8) L I. R, 23 Cale, §36. ’
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in title of the defendants appellants,  On the 26ih Febrnary
1891 Bande Ali died, and, on the Gth of April following,
bis son, Mubammad Muttaki, the plaintiff respondent, was
appointed curator in his father’s stead. '

On the 25th of November 1893 the plaintiff brought the
suit out of which this appeal arises, not to redeem the mortgaged
property, but to recover possession of it on the ground that the
mortgages granted by Bande Ali were in violation of- the trust
and therefore invalid. ‘

"The Court of first instance dismissed the suit as barred by
limitatior. The lower appellate court held that the suit was
within time, and gave the plaintiff’ a decree, The defendants
come here in second appeal.

The sole question we have to decide is whether the plaintiff’s
suit for possession is or is not beyond time.

Seotion 10 of the Limitation Act provides that no suit for the
purpose of following tiust property in the hands of a trustec or
a trustee’s legal representatives or assigns (not being assigns for
valuable consideration) shall be barred by any length of time. It
is clear from this that an assign from a trustee for valnable con~
sideration acqnires a good title by prescription. A mortgagee is
an assign for valuable consideration, The defendants are there-
fore entitled to plead limitation, and the only point for consi-
deration 1s which article of the second sehedule of the Timitation -
Act applics,

In 2 somewhat similar case it was held by the Caleutta Iligh
Court that either article 134 or article 144 applied. If the words
““purchased from” in article 134 can be held to be equivalent to
“mortgaged by,” that article wonld exactly cover the present case.
It has been held both by the Bombay and Caleutta High Courts

+ that the word “purchased” here is used in its technical English

sense, and is wide enough to cover the case of a mortgage, But
we find this word used elsewhere in the same schedule, e. g., article
138, and the context shows that there it cannot he used in the
wide signification which has been attributed to it in article 134,
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I prefer to look upon the case as falling under article 144,
and to hold that the mortgagees have acquired by prescription as
against the beneficiaries a right pro fanfo adverse so as to entitle
them to retain possession of the property until they are redeemed.
The ruling relied cn by the learncd counsel for the respondent,
Pirgn v. dbdool Kevim (1), s in his favour, but it appears to
me that the learned Judge who decided that casa has overlooked
the fact that the »atio decidendi of the Privy Council docision
in Jewsn Dass Suhoo vo Shal Kubeor-ood-deen (2), has dis-
appeared with the enactment of Act Nuo, XX of 1863,

Ior the above reasons I concur in the decree proposed.

By mire Covnr.—The order of the Court is that the appeal
is decreed with cost.  The decres of the lower appellate Court is
sct aside with costs, and that of the Court of first instance
restored,

Appeal decreed.

APPELLATE CIVIL.

.

Before My, Justice Banerji.
MUL CHAND a3p ornERs (DECREE-HOLDEES) v, RAM RATAN AxD ANOLHER
(JUDGMENT-DEBTORS ). ¥
Civil Procedure Code, scetion 544—Decree proceeding wpon growid common
to several defendants—Deerce upsel @ appeal bué restored on appeal
by one only of the defendanis—Execution for costs by other defen-
dants—Appeal—Decree to be excented where there has been an appeal.
A suit bronght against several defendants was dismissed with costs. The
plaintiffs appealed, and the case was remanded to the Court of first instance
under section 562 of the Code of Civil Procedure. One of the defendants
appealed againgt the order of vemand to the High Cowrt, which sct aside thu
order of remand and restored the deeree of the fivst Court. ‘
. Held, that, the deeree of the first Court being vestored in its entivety, the
defendants who had not appealed were entitled to take ot exccution of that
decree Lor the costs awarded to them by it, notwithstanding that they were nob

J Second Appeal No. 551 of 1896, from a decree of W. F. Wells, Esq.,
District Judge of Agra, dated tho 22nd April 1897, yeversing an order of
Maulyi Siraj-ud-din Abmad, BSubordinate Judge of Agra, dated the 23rd
January 1847,

(1) Lo L Ry 19 Cale, 205, (2) 2 Moo. 1. A, 800,
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