
Act, so far as it bears upon this case, could u o l be invoked 1SS7
iu favor of the applicant after the sale had been coufirmecl. If, gobind
before the sale was confirmed, an application had been made,

iWAJUMDAB
although arier thirty days from the date of the sale the Court
would possibly be justified iu granting t h e  application and extend- C h a h a n Se n .

ing the period of limitation if sufficient cause under s. 18 of the
Limitation Act Avere made out. But, as I have already said, the
sale was confirmed uirder s. 312 on the 20th November, 1886,
no application having been made to set it aside ; and it, therefore-
appeai-s to us that no application could be entertained under
s. 311 of the Code. If the sale was really a fraudulent sale it
is open to the judgment-debtor to bring a suit to set it aside
upon the ground of fraud; but we are not concerned with that
matter on the present occasion. All that wc have to consider
is whether the application that was made-to set aside the sale
under s. 811 is within time; and we are of opinion that it is
not. We are informed that an application has been made by
the decree-holder to set aside the decree itself upon the ground
of fraud, and that the said application has been allowed, but
that the order passed in that matter is now the subject of an
appeal to a higher Court. I f  it be found that the decree ' has
been fraudulently obtained, the decree-holder in the present
case being the purchaser at the sale, there will be no difSculty
in the way of the present applicant getting back his property j
but, perhaps, it is not necessary in this case for us to express any
opinion upon the subject.

The appeal will be dismissed. We make no order as to costs.
T. A. P. Appeal dismissed.
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Before Mr. JusUoe Tottenham and Mr Justice Norris. 1 kS7
R A M  NARAIN BUT (pLA iN TiFff) ». ANNODA PliOSAD JOSIIl AND

o t h e e s  (D e f e h d a n t s ) .  *

Multifariousiiess— Misjoinder of causes of action—Misjoinder of parties. 
Tlie plaintiff, a talukdar, obtained a decree under s. 62 o f the Kent Act 

{Bengal Act Y li l  o£ 18G9) to eject hia tenant for arrears of rent and to obtaia
# Appeal from Appellate Decree No, 2400 of 1886, against the dooree of 

Baboo Moheadro Nath Mitter, Subordinate Judge of Burdwan, dated tlie 13tb 
of August, 1886, reversing the duoroo of Baboo Debendra Lai Slioaie, Mun- 
siff of Burdwan, dated the I7tli of July, 1885.



1887 possession of his tenure. In attempting to oxoouto that decree he was
Ka m  N a b a im " opposed as regards certain plots, wliicli ho alleged wore comprised in the 

But tenure by parties in possession, who iustitnlud proceedinga against him 
A h n o b a  Procoduro Oodo. Those proceedings resulted in
P b o b a d  their claims being decided in their favor. The pluintifl! thereupon insti-
JOSHI. tuted oae suit against his judginent-debtor and all parlies who had opposed

him in such proceedings, to obtain a doolaration that all the several plots 
claimed against him belonged to the tenure in respeet of which he had 
obtained a decree for khaa possession, and ho also prayed for khas possession 
of the various plota.

It was found that the titles I'elied on by the defendants, and whioli had 
been sot up by them in the proceedings under s. 332, were quite distinct 
one from another, and that there had been no collusion or combination amongst 
them to keep the plaintifE out of possession, but on the contrary that the 
defences were honi fide.

Held, that the suit was bad for misjoinder of causes of action and was 
properly dismissed.

In this case there were twelve dcfendauts. The plaintiff alleged 
in hia plaint that the first defendant, Lolit Mohun Goswami, 
held a jumma of Rs. 78-13-71 gundas in mouzah Bhaitya of 
which he was the talukdar, and that on the 8th September, 
1881, he obtained a decree for arrears of rent and for ejectment 
against Lolit Mohun, and in execution got possession of some of the 
lands appertaining to the jumma, but that thodefendanta other than 
Lolit Mohnn had wrongfully in collusion with each other withheld 
possession of the I’cmaining lands, sume 35 plots, which were 
described in the Schedule to the plaint. The plaintiff stated that 
he brought this suit to establish his mal title to the lands in 
question and to recover possession, and that his cause of action 
arose on the 8th September, 1881, the date of his decree against 
Lolit Mohun.

Lolit Mohun did not appear to the suit, but the other 
defendants filed written statements, some of them pleading 
misjoinder of causes of action and limitation, and setting up 
their respective titles to the plots of which they respectively 
held possession.

It appeared from the proceedings in the suit that, after the 
plaintiff obtained his decree on the 8th September, 1881, against 
Lolit Mohun, ho obtained possession of some of the lands in the
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jote, including some of those in the possession of some of the 1887
present defendants ; that thereupon those defendants applied babi Nabaik 
■under s. 332 of the Code of Ci-vil Procedure, and got their 
separate lands sejiarately restored to them in July, 1882. As a n n o d a

regards other lands, the subject of the suit, the plaintiff admitted josnr?
that he had not included them, in his list of lands filed in the 
execution department, and that no attempt had been made to 
take possession of them, and hence that ho had not been resisted.
These facts, however, were not stated in the plaint.

The Munsiff framed an issue as to whether the suit could 
proceed against all the defendants, and upon such isaiie he 
said : “ There is no doubt a misjoinder of different causes of 
action. Each defendant claims separate plots of land by 
separate title deeds, and therefore a separate suit should h?w6 
been brought against each defendant for possession of those 
plots from which he kept the plaintiff out of possession. As 
the law does not lay down that such a suit should be thrown 
out on account of such a defect I pass it over.” He then 
proceeded to try the suit on its merits, and decreed it in 
part.

The defendants appealed.
The Subordinate Judge held that the plaintiff had no 

cause of action against those defendants against whom he had 
not attempted to execute his decree, and who had consequently 
offered no resistance, and as regards the others that his cause 
of action did not accrue on the 8th September, 1881, but on 
the dates upon which the defendants bad respectively resisted 
him and got a decision in their favor in the proceedings under 
s. 332 of the Civil Procedure Code. He further found that the 
defendants disclosed their separate titles and claimed tboir 
separate plots in those proceedings, and that the plaintiff in 
order to get rid of the effect of their proceedings suppressed 
them altogether and charged the defendants with collusion and 
combining to keep him out of posseasionj to prove which there 
was not a particle of evidence, and that on the contrary tbe plain­
tiff’s own gomastah had proved that the defendants were in 
separate possession of separate plots of land and that there was 
jiothing in. Gommon betwocn them, He accordingly held that
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1887 tho case was dearly 'vvithiii tho purview of tho Full Bench
iuM NAnAiN 'Ruling in Baja Ram Teivari Luchman Pershad (1), and relying

upon that case and the eases of Motee Lall v. Ranee
Annot)a /g) and Manirudclin Ahned v. Bam Ghand (3) hold that
I ’ llOSAD  ̂ '  T  1 ,
Josiu. the suit must be dismis.sftd on the ground of misjoinder

of causes of action, la that Court the case of Janoki 
Fath Mookerjee v. Eamrunjuii ClmelcerhuUy (4) was relied on 
on behalf of the plaintiff, but tho Subordinate Jndge in rcferrii)g 
to it stated that there the facts were entirely different, and that it 
was an authority for holding that, when distinct causes of action 
were improperlyjoined against Ihe samo defendant or the same 
defendants jointly, the Court instead of dismissing the suit could 
proceed to separate them and try thorn separately. The Subordi­
nate Judge also referred to the Full Bench case of Narsingli Das 
T. Mangal Bubey (5) as an authority in support of his decision, and 
also to tho cases of Bhagiuati Prasad 6ir  v. BindeshH Gir (6) 
and Haranund Mosoomdar v. Proaunno GInmder Bisiuas (7).

He therofox-e held that the dcfendaiits had nothing in common 
with each other ; that they had suffered injury by the improper 
joinder of several causes of action against them separately; and 
that' consequently the plaintiff’s suit must fiul.

He therefore set aside the decree of the Court below and dis­
missed tho plaintiff’s suit with costs.

The plaintiff now preferred this second appeal to the High 
Court upon grounds which arc sufficiently slated in the judg­
ment of the High Court.

Baboo Karuna Sindhw Muherjce for tho appellant.
Baboo Qurw Doss Bannerjee and Baboo JnggvA Ghmder 

Bannerjee for the respondents.

The following cases were cited and relied on at the hearing of 
tho appeal: Baja Bam Teivari v, LiocJman Pershad (1); 
Molee Lull v. Banee ^2) ; Manimddin Ahmed v. Bam Ghand
(3); Nar&ingh Das v. Mangal JDuhey (5) ; Loke Ufath Su'i'ma v.

(1) B. L. U., Sup. V o l, 731; 8 W. R,, 15.
(2) 8 W. n,, 61, (5) I. L. K„ 5 All, 163.
(3) 2 B, L. H., A. a., 341. (6) I. L. R,, 0 All., 106.
(4) I. L. 1!,, i  Calc,, 949. (7) I  L, B,, 9 Oak, 763.
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Easliah Ravi Doss (1); IlaruMund 3Io,?oomdar v. Prosiinno 1SS7

Chiincler Biswas (2). Eam Naeain
The judgment of the Court (ToTTmHAM  and N o e r i s ,  JJ.) 

was as follows Annoba
This is an appeal against the decree of the Subordinate Judge Joshi.

of Burdwan reversing the decree of the Alunsiff in favor of the 
plaintiff, and' dismissing the suit on account of misjoinder of 
several causes of action. For the appellant it is contended that 
the lower Appellate Court was wrong in holding that the suit was 
liable to be dismissed for such misjoinder.

It was contended that there was no misjoinder, and it was 
contended that, if there was misjoinder, then, inasmuch as the 
first Court exercised its judicial discretion in not dismissing the 
suit upon that ground, the Subordinate Judge in appeal ought 
not to have interfered. It seems that the first Court was of opinion 
that there was misjoinder of different causes of action in the suit.
The Munsiff was of opinion that a separate suit should have been 
brought against each defendant; but he says, as the law does 
not lay down that such a suit should be thrown out on account 
of such a defect, he passed it over.

It appears to us that the Munsiff Avas quite right in saying 
that there was a misjoinder of causes of action, and it appears 
to us that the lower Appellate Court was quite right in saying 
that the suit must be dismissed.

The plaintiff had obtained a decree under s. 52 of the 
Rent Law of 1869 to eject his tenant for arrears of rent and to 
obtain possession of the tenure. In attempting to execute that 
decree he was opposed as regards certain plots of land which he 
alleged to be comprised in that tenure. As to some of the lands 
he got possession without opposition, but as to many plots he 
was opposed. Those who opposed him apparently instituted pro- 
ceedings under s. 332 of the Code of Civil Procedure, and their 
claims were decided under that section in their favor.

The present suit was brought by the plaintiff to obtain a de­
claration that all the several plots claimed against him by the 
several defendants in these proceedings belonged to the tenure
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18B7 in respccti of 'wliich he had obtained a decree for khas possession, 
and prayed for khas possession of the various plots.

There appear to be some twelve different defendants named in the 
Annoda. plaint. They filed separate defences and several pleaded mis- 
j'S 'i?  j oiuder. They set up totally different titles, quite distinct one from 

another, in respect of the various plots of land, and equally distinct 
one from another. The plaintiffs case as stated in the plaint made 
no mention of the proceedings under s. 332. It merely mentioned 
that the defendants iu collusion had prevented him from getting 
possession under his decree under s. 52 of the Rent Act. 
He sought therefore to treat them as having combined to 
prevent his executing his decree.

The lower Appellate Court, in coming to the conclusion that 
the case was bad for misjoinder, did go to a certain extent 
into the evidence, and wo think that ho could not have done 
otherwise.

It has been objected by the appellant’s pleader in this ease 
tlaat the lower Appellate Court had no right to consider the 
evidence in the ease, and then, upon that ovidonce, to hold 
that the suit was bad for misjoinder. Wo think, however, that 
the course adopted by the lower Courts was right.

If the allegations sot forth in the plaint had been correct, 
then perhaps there would bo no misjoinder; but, upon the 
Contentions set out in the written statements, it is clear that 
the defendants did not admit any combination or joint action 
on their part in opposing the plaintiff. We think that the 
lower Appellate Court, therefore, was right in looking to the 
evidence to see whether the allegations of the plaintiff woro 
naade out. He found that the allegation of collusion or combi­
nation was altogether unfounded. The several defences woro 
found to be ho%d -fide, which they put forward in rospect of 
various plots of laud claimed by the plaintiff, and, inasmuch 
as the proceedings under s. 332 had given the plaintiff full 
notice of these claims, it would certainly have been competent 
to the plaintiff to sue them separately in rospcct of the lands 
separately claimed ; and further it appears to ua that the plaintiff 
had no right to sue the defendants jointly in respect of the 
soparatoly-claimed lands.
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Ankoda.
I'UOSAD

The lower Appellate Com-fc has relied upon llie Full Bouch 
decision in Baja Bara Teivnriv. Luchnan Perisluid (1), and it is lu.n N_AniiN 
contended for tlie appellant that the principle laid down in 
that case was not a23plicable to the facts of the present case, 
inasmuch as the plaintiff in the present case had one object, vh., Jo&nr,
to establish title to the lands which he got possession of iu 
execution of a decree imder s. 62 of Bengal Act VIII of 
1869; and the defendants who contest his claim had but one 
defence, which is common to them all, vis, to invalidate the 
plaintiff’s title. This we find upon perusal of the judgment 
is by no means the ease. The plaintiff may have had one object, 
vis., to get possession of all the lands, but it is not correct to 
say that the defendants had joint defences common to all. We 
think, therefore, that the lower Appellate Court was right in 
saying that the suit was bad for misjoinder. The Code of Civil 
Procedure, s. 31, provides that no suit shall be defeated 
by reason of misjoinder of parties. Tliis is not a ease of 
misjoinder only of parties ; it is a case of misjoinder of causes of 
action. There is no section of the Code which permits a person 
to sue various defendants together in respect of various causes 
of action. Wo think that in. this case the plaintiff had a distinct 
cause of action against each of the defendants who sot up his 
own title in respect of one or other of the different plots of 
land. That being so we dismiss the appeal with costs.

H. T. H. Appeal dismissed.
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Before Mr. Jusiioe Totienhavi anti Mr, Judice Norrii.
MADHO MISSJBR (PLAmTiFfi v. SIDH BINAIK UPADHYA alias BENA

DPADHrA (DfiFJSTOAHT},® j,nw )S.

Tranitfer of Fro2}erty Jal [Act IV of 1882), s. IQO— Charge on immouahh 
property—Mortgage—Construction of document-̂ Limitalion.

Under s. 100 of the Transfer of Property Act, for a dooiimont to croato 
n cliai'go OB immovable property, it must be a dooument that creates such 
charge immediately on its oxeoiition, and not operate only as a ehargo at some

* Appeal from Appellate Decree No, 2S83 o£ 1886, agsiinst the decree of 
Daboo Dinesh Oliunder Boy, Subordinate Judge of Airaii, dated tlie 11 tli 
of August, 1886, reversing the deoreo of Baboo Sheo Saruu Lai, MuDsifiC 
of Arral], dated tlio 9th of January, 18SG.

(1) B, L, E., Sup. ?ol„ 731; 8 W. K., 15.
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