
jggg Before Mr. Justice Blair and, Mr. Justice Ailsmm.
June 28. JIWAT DUBE (Dechee-hoiiDise) v. KAI/T CHARAN’ RAM and othees

----- ---------- - (Jttd&mbot-Debtoes).*
JUxeciition o f decree~~A^;plication fo r  execution giving mrong date o f  

' decree—Amendment allowed after limitation—Amendment relating laoTe
ioformer applications.
J. obtained a decree on two mortgage lionda on the 25th JTovember, 1885. 

That decree was Set aside, but another decree was passed in Ms favour on the 21st 
■ of September) 1886, The decree-bolder made several applications to execute the 

decree, but in each described the decree as of the 25th November, 1885, On tbe 
third application the judgment-debtor objected that the application-was time- 
barred. The application was allowed to be amendedj but the amendment took 
place after the expiry of limitation. Eeldj, that the amendment would relate 
back to the preceding applications, and execution of the docroe was not time- 
barred. AjwdMa Bam v. Muhammad Munir (1) followed.

In tins case Shambhu Prasad Dube and others obtained a decree 
against Tshar Dat and others on the 25th o f  November 1885. 
This was an ex pdrte decree, and was set aside on application by 
the judgment debtors under section 108 of the Code of Civil Pro­
cedure. The decree-bolders, however, obtained another decree in 
the same suit on the 21st of September 1886. Three applications 
for execution were filed, namely, on the 21st o f January 1889, on 
the 14th of November 1891, and on the 14th o f November 1894; 
but in each application the decree sought to be executed was 
described as the decree of the 25th of November 1885. Upon
the third application----- -but apparently not before----- "the jud^-
ment-debtors took objection that the decree sought to be executed, 
namely, the decree of the 25th of November 1885 was time- 
barred. The representative of the original deoree-holders applied 
for leave to amend his application, and the amendment prayed 
for was made on the 23rd of March 1895. The application 
for execution was allowed, subject to the applicant’s filing a 
certificate of succession within one month. From this order 
the judgment-debtora appealed, and the lower appellate Court

 ̂ .______  -fi
* Second Appeal No. 577 of 1896, from a decree of Pandit Bansi Dhar, 

Subordinate Judge of Goralchpur, dated the 29th April 1896, reversing a decree 
of Baba Bayanatb, Munsif of Gorakbpur, dated the 7th May 1895f

(1) Weekly STotes, 1893, p. llg .
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(Subordinate Judge of Gorakhpur) allowed the appeal and dis- jgoe
missed the applic îtion for execution. The deoree-holder there- 
upon appealed to the High Court. Dube

Mmishi Jwala Prasad, for the appellant. Kah
Mr. H. G. Nihlett, for the respondent?!.
B l a i b  and A i k m a h , JJ.—This is the appeal of a deoree- 

holder. The sole point urged upon us is one of limitation. It 
has been found that the application before the Court below was an 
applioation not made within three years of a previous legal appli­
cation. The facts are these. An ex parte decree was obtained 
by the present deoree-holder on the 25th November  ̂ 1885. That 
decree was subsequently set aside. Another decree, however, 
was made in favour o f the decree-holder on the 21st September,
1886. That was tlien his only extant decree, the only one therefore 
capable of execution, and̂ , we cannot doubt, the one he wished 
to execute. He made his first application on the 21st January,
1889, within the three years’ period, but, we are informed, by 
Mr. Nihlett, specified in his application the date November 25th,
1885, as being the date o f the decree sought to be executed. 
Assuming that application to be a good one in point of law, the 
second application made on the 14th November, 1891, would have 
been in point o f time a good application. We are told, however, 
that the second application repeated the mistake as to tl\e date o f 
the decree. The third application was made on the 14th o f 
November, 1894, just; therefore within time, were there no other 
objection. That application also described the decree as o f the 
25th o f November, 1885. The mistake in regard to the date of the 
decree passes through all these applications. Upon the third appli­
cation the judgment-debtor took objection, that the decree sought 
to be executed, to wit, tlie decree of the 25th o f November, 1885, 
was time-barred. The decree-holder applied for amendment by 
substitating the correct date o f the only extant decree held by him 
against thfe judgment-debtor. The amendment was allowed after 
the lapse of tjie three years. Mr. Jwala, Pmsad invites us to 
say that the lower appellate Court was wrong in ruling that the
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clecroe in relation to wliic'.i (lie a])pli.a'ion -n-as mr.de was uo 
lono-er cnpible of cxacii(io;i. IIu sû -gc.sts tuat tlisre never could 
have been any doubt 115 to the i:ilentio:i of the appi'llant, 
and it appears there co\iM iicv 'r h.iva bce;i a:iy doubt; in the miuds 
o f  tlie judgmeut-debtors, as to the dcjrcc which was intended to 
be executed. lie suwests, tberoforc, that the ameadmeut was 
properly and rightly made and relates back to the date o f the 
ori‘nnal informal appliaalion. la  suppart of his contention he 
cites the judgrnent of this Court in Ajudkia. Ram v. Muhammad 
Munir (1). It is there ruled that an aiiplication having ouce 
been admitted the date of a subsequent amendment would not by 
reason of such amendniotit bscome the date of the ajipliaation. 
We approve of that ruling, and therefore hold that the tliird appli­
cation was within time. Until the date of present application we 
are not aware of any objection taken by the judgineut-debtors to 
the previous applications upon t!ie ground o f the erroneous date 
being specified as the date of flic decree.

We therefore allow this appeal, and set aside the order of the 
loAver appellate Court upon the preliminary point, but without 
costs, as it has arisen through the mistake o f the deeree-holder. 
We remaud the cas3 under soctiou 5G2 of tlie Code of Civil Pro­
cedure for the decision o f the remaiaiig issues coataiued ia the 
memorandum of appeal to the lower appellate Court.

Aj)])cal dismissed and cause remanded.

Before JSIr. Justice Hlair and Mr. Justice AiJcman.
SADA SHiNKAK ani> AsroriiER (DErENDANis) v. BRIJ MOHAN" DAS

( P L A i K T i r r . ) *

A ct JTo. TX o fW 8~ (̂ I’roviiicial Small Cause Courts' A ct) Section 23—Civil 
Frocedare Code Section 5S0—Suit o f  the nature cognisalle ly Courts 
o f  Small Caases.
A suit is nouo the loss a suit cognizable by a Court of Small Causes because 

tliat Court may have exoi'cisud the iliscretiou oouFijn-oil ou it by section 23 of

*  Sooad App.-iil X o .  0/(3 of Lei IC fr-mii a (leerei; of IJabu Nil M'ailliub Itai, 
Subonlinate Jmli'o of Bjmres, lUttid tlij ^nil M ly 1800, eouliniiius a ilocjree of 
Maulvi ilubarak Huaaiu, Jliuisil' uf lijuaros, duoil the I'Jih Suiptiiuiber 1895.

(1) VVcekiy Jfotoa, 1803, p. 112.


