
Before Sir W. Comer FetJwram, Knight, Chief Justice, and Mr. Justice
Ghose.

GODIND GHUNDRA MAJUMDAB (JoDaMENT-DEBTOB) v. TJMA GHAKAN
SEN AND ANOTHER (DeCREE-HOLDEHS).* Jvhj 21.

Civil Procedure Code (Act X IV  of 1882), ss. 311, ^V2~Sale in eoecculion,
Application to set aside—Limitation Act (-IF  o / 1877), s. 18, and Sch. II,

Art. 166—Fraud.
An application, under s. 311 of the Civil Procedure Code to set aside a 

sale cannot be made after the expiry of thirty days from the date of such 
sale and after such sale has been confirmed, oven though it be alleged that 
the sale was fraudulently kept from the knowledge of the applicant until 
after such confiraiation.

Senible, that if before such sale had been coniirmed an application had been 
made, although after thirty ikya from the date of the B a le  the Court would 
possibly have been justified in granting the application and extending tho 
period of limitation if sufiieient cause under s. 18 of the Limitation Act 
were made out.

T h is  was an appeal from an order refusing to set aside a sale in  

execution o f  an ex farte decree.
On the 22nd December, 1886, one Gobind Chundra Majumdar 

(judgment-debtor) applied under the provisions of s. 311 of the 
Oode of Civil Procedure to set aside a sale held on the 21st'Sep-' 
tember, 1886, which sale had already been confirmed on the 20th 
November, 1886. It was alleged by the applicant that the pur­
chaser and the decree-holder had fraudulently kept him in igno­
rance of the sale until the 17th December, J886, and that 
therefore he was entitled to make the application at any time 
within thirty days from the discovery of this fraud. The Mun- 
siff held that the application was barred under Art, 166 of 
Schedule II of the Limitation Act, and that s. 812 of the 
Civil Procedure Code did not admit of any such application 
after the sale had been confirmed. The judgment-debtor appealed 
to the High Court.

Baboo Guru Bass Banerjee (with him Baboo Srinath Has,
Baboo Rash Behari Ghose and Baboo Troylolchonalh Mitier), for 
the appellant contended that, the sale having been fraudulently

* Appeal from Order No, 88 of 1887, against the order of Baboo L. K. Bose,
Bai Bahadur, MunsifE of Goalundo, dated the 26th of February, 1887.
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1S87 concealed from his client until tho 17tli December, he was
■ entitled to tho Tjonofit of s. 18 of the Limitation Act, and that
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OriJNnitA therefore the application was not barred.

V. Baboo Grijio Sunkur Mozoomdar for the respondents,
OhauaÎ Sisn. The judgment of tho Court (rETiiEilAM, C J ., and Ghose, J.) 

was as follows :—
This appeal arises out of an application made by tho appellant 

before us on the 22nd of December, 188G, under the provisions of 
s. 3 11 of the Code of Civil Procedure, to set aside a sale which 
had been held on the 21st of September, 1886, This sale was 
confirmed on the 20th November, 18SG, and the application that 
was made to tho lower Court to set it aside has been refused upon 
tho ground that it is barred by limitation under Art. 166 
of the second schedule of the Limitation Act. It appears to us 
that the view taken of the matter by the lower Court is right. 
The sale in question having taken place on the 21st September,
1880, it was open to tho judgment-debtor to a])ply to tho Court 
to set it aside upon tho grounds mentioned in s, 8U with­
in thirty days from the date of tho sale, that being tho period 
prescribed by Art. 106 of tho second aohodulo of tho Limita­
tion Act. If such an application had been made within thirty 
days it would have been tho boundon duty of the Court to enter­
tain it and to determine whether or no there wore sufficient 
grounds within the meaning of s, 3 U to sot aside the sale. 
But no such application was made; and it becatno tho duty of 
the Court to confirm, as it did confirm, the salo under s. 312 of 
the Proceduro Code, Tho present application was not made 
until some time after, and therefore it would be barred under 
Art. 166 of the Limitation Act already referred to. But then 
it is contended by Baboo Guru Dass Bancrjoe that, under s. 18 
of the Limitation Act, his client is entitled as a matter of right 
to an cxtonsion of time, bocauso the main ground of the appli­
cation was, and is, that the decrec under which the sale took 
place and all tho proceedings taken in execution of that decree 
are fraudulent, and that his client is, therefore, entitled to thirty 
days from the timo when he, for tho first time, became aware of a 
fraud having been practised upon him. It appears to us that this 
contention cannot be maintained. Section 18 of tho Limitation



Act, so far as it bears upon this case, could u o l be invoked 1SS7
iu favor of the applicant after the sale had been coufirmecl. If, gobind
before the sale was confirmed, an application had been made,

iWAJUMDAB
although arier thirty days from the date of the sale the Court
would possibly be justified iu granting t h e  application and extend- C h a h a n Se n .

ing the period of limitation if sufficient cause under s. 18 of the
Limitation Act Avere made out. But, as I have already said, the
sale was confirmed uirder s. 312 on the 20th November, 1886,
no application having been made to set it aside ; and it, therefore-
appeai-s to us that no application could be entertained under
s. 311 of the Code. If the sale was really a fraudulent sale it
is open to the judgment-debtor to bring a suit to set it aside
upon the ground of fraud; but we are not concerned with that
matter on the present occasion. All that wc have to consider
is whether the application that was made-to set aside the sale
under s. 811 is within time; and we are of opinion that it is
not. We are informed that an application has been made by
the decree-holder to set aside the decree itself upon the ground
of fraud, and that the said application has been allowed, but
that the order passed in that matter is now the subject of an
appeal to a higher Court. I f  it be found that the decree ' has
been fraudulently obtained, the decree-holder in the present
case being the purchaser at the sale, there will be no difSculty
in the way of the present applicant getting back his property j
but, perhaps, it is not necessary in this case for us to express any
opinion upon the subject.

The appeal will be dismissed. We make no order as to costs.
T. A. P. Appeal dismissed.
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Before Mr. JusUoe Tottenham and Mr Justice Norris. 1 kS7
R A M  NARAIN BUT (pLA iN TiFff) ». ANNODA PliOSAD JOSIIl AND

o t h e e s  (D e f e h d a n t s ) .  *

Multifariousiiess— Misjoinder of causes of action—Misjoinder of parties. 
Tlie plaintiff, a talukdar, obtained a decree under s. 62 o f the Kent Act 

{Bengal Act Y li l  o£ 18G9) to eject hia tenant for arrears of rent and to obtaia
# Appeal from Appellate Decree No, 2400 of 1886, against the dooree of 

Baboo Moheadro Nath Mitter, Subordinate Judge of Burdwan, dated tlie 13tb 
of August, 1886, reversing the duoroo of Baboo Debendra Lai Slioaie, Mun- 
siff of Burdwan, dated the I7tli of July, 1885.


