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I f  the Magistrate’s view were correct, it would follow tliat no 
man while he stood charged with a criminal offence conld pos­
sibly be examined as a witness in any criminal trial whatever, 
I do not think that the Legislature intended this. In this view 
of the case I  hold that the petitioner was entitled to have Earn 
Narain summoned and examined as a witness, and that he has 
been prejudiced by the Magistrate’s refusal to summon and 
examine the said Ram Narain. Under these cironmstances I set 
aside the conviction and sentence had before the Cantonment 
Magistrate of Allaliabad, and direct that the petitioner’s case be 
restored to his filê  and that he take it up at that stage when he 
called on the accused for his defence, and that then with reference 
to the above remarks he proceed according tc* law.

a p p e l l a t e  o iv il .

Before Mr. Justice BurTcitt and Mr. Justice Billon.
ONKAK SINQ-H a m d  a k o t h h b  ( J t o &m e n t -d e b t o e )  «. MOHAN KUAR

(DBCEEB'HOTIDEB)*

JExecution o f  deoree—Givil Procediife Oodss sections 320,333^-~'Z)ec?'ee
ferred for  execution to Collector—Collector not authorized to hear 
oljeotions to easeoution o f  decree so trmisf erred.
Eeld that where a decree foi* money lias beou transferred for execution 

to the Collector under tho provisions of section 330 of the C'ocle of Civil Pro­
cedure, the Collector is not authorized under sootion 332A to hoar any objec­
tion by the parties interested in the property adyertised for sale to tha sale 
of that property, nor is it any part of the Collector’s duty to decide whether 

. the property has or has aol bean properly attached.
The facts of this case sufficiently appear from the judg­

ment of the Court.
Pandit Sundar Lai, for the appellants.
Bahn Jogindro Nath Ghaudhri, for the respondent.
Burkitt and D illon, TJ.—This is a ease of an execution of 

a decree for money. Tlie original judgment-debtor died since the 
decreê  and his sons have been brought on the record as his

* First Appeal lTo.‘ 265 of 1897, from an order ofj^Syodj'iMnhammad
Siraj-ud-diu, Subordinate Judge of Agra, dated the 28th August 1897.
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representatives. During the course of the execution proceedings 
the sons, on the 29th of May, 1897, raised an objection to the 
execntion to the effect inUr alia that the property had not been s ™
properly attached during the life-time of their father, the original Mohai?
judgment-debtor. A date was fixed for hearing that objection, but Ettas.
neither the representatives of the judgment-debtor nor the execu­
tion creditor appeared. No steps whatever were taken to hear 
and decide the objections, and they were struck off. Shortly 
afterwards, the property being ancestral, the case was transferred 
to the Collector for execution under the rules framed in pursuance 
of section 320 of the Code of Civil Procedure. The execution appli­
cation was struck off the file o f the Subordinate Judge on the 9th 
of July, 1897 On the 20fch of the same month the representatives 
of the deceased judgment-debtor again raised the same objection 
before the Subordinate Judge to the execution of the decree. On 
these objections the Subordinate Judge recorded an order to the 
effect that the case had been transferred for execution to the 
Collector, and that the Collector would issue a notice under section 
322 A and that thereupon any person who had any objection to take 
in respect of the property advertised for sale could take that 
objection, Now in making this order the Subordinate Judge was 
wrong throughout, and it is so admitted by the learned advocate 
who appears for the decree-holder respondent. The Collector under 
section 322 A  is not authorized to hear any objection  ̂ by parties 
interested in the property advertised for sale, to the sale of that 
property. When a money decree is transferred to the Collector 
for execution by sale of certain property, that property is usually 
attached before the deoree is sent to the Collector, and the Collect­
or may then, under section 822 A, call on all persons holding 
money claims against the judgment-debtor to come in and prove 
their claims, so as to enable the Collector to make arrangements to 
avoid if possible the sale of the attached property. It is no part 
o f the Collector's duty under section 322 A to decide whether the 
property has or has not been properly attached. That is the duty 
of the Court to which the application for execution is made and
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X8<38 wliich transmits the decree to the Collector. But the learned ad­
vocate for the deoree-haldei' attempted to support the order of the 
Subordinate Judge ou another groLiad referring to the proceedings 
taken on the objection o f the 29th of May, 1897. His contention 
was that the representatives o f the deceased judgoient-debtor 
having taken their objection and iiaving failed to prosecute it 
Gould not be further heard on the same ground. In our opiniou 
this fjutention is not sound and is disposed of under the ruling in „ 
the case of D h on h a l Singh v, FhaJcJcar Singh (1), in which it was 
distinctly laid down that where an application for execution has 
been simply struck off without any order adverse to the right 
on the merits, that application might be renewed again and 
again till judicially decided adversely to the applicant. The 
same principle applies to an objection raised by a judgment- 
debtor to the execution of the decree. We do not think that 

, the fact that between the application of the 29th of May, 1897, 
and the 20th of July, 1897, execution was transferred to the 
Collector is in any way material here. We allow this appeal. 
W e  set aside the order o f the Subordinate Judge, and we direct 
him now to take up and judicially determiue the objections 
taken by the representatives of the deceased judgoient-debtor 
on the 20th of July, 1897. The appellants are entitled to 
their costs.

Appeal decwed.
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Before Mr- Jusiico Burhitt an̂ d Mr. Justice Dillon^
PHUli CHAND (DBCEEB'HOiDEjB) 1). SHANKAK SARUP a n d  o d h e b s

(luD Q M E N T -D E B T O B S ).*

Ciml Srooedure Oode, section 5B3—BesMtution o f benefit obiaimd under 
a decree stihseq v̂iently reversed on cq>^eal~Interesi allowalle on amount 
so recovered.
Whore, in consequon.ee of a d(scree having 1)0011 revorscd on appeal, tho 

decree-holder is entitled to rucover under sootion. 583 of the Code of Civil 
Procedure any sum which before such decree was reversed ho had been obliged

* First Appeal No. 1 of 1898, from an order of Pandit Eai Inder Naraia,
SuboEdinate Judge of Meerut, dated the 25th Soptembec 1897.

(1) I. L. R., 15 All., 84.


