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REVISIONAL CRIMINAL.

. i din s st

Befare Ar. Justice Dillon,
QUREEN-EMPRESS ». TIRBENI SATIAT*

Oriminel Procedure Code, section 343—~ZEvidence—decused persons wnder
brial separately for e substantive offence and for nhetmeni af lhat
affence competent witnesses on each other's behalf,

Prisonor < was tricd for an offence wuder section 403 of the Indian Penal
Uode and was convicted, bubt wng sont to o Maglstrate of higher powers
than the convicting Magistrate to be sentanced.  Whilst his case was pending
Lefore the second Magistrate, prisomer B, bsing on Lis trial separately for
abetment of the offonce for which 4 had heen tried, sppliod for 4 &0’by sum-
moned as o witnesy on his Dohalf. B's applieation was refused. Held, that
seetion 342 of the Code of Criminal Prosedure was no bar under the (:ircmn.g-
tances to A's giving evidence for R, and that A’s application ought ta have
bean granted. .

Oxe Ram Narain picked up a currency note for Rs. 100,
which had besn dropped by o person on hiz way from the Cur-

~veney Office, and in the presence, and, as was found by the Count,

with the assistance of one Tirbeni Sahai, got the note cashed
and appropriated the proceeds. Ram Narain was tried for an
offence punishablé under section 403 of the Indian Penal Code
and convicted, but the trying magistrate having only third class -
powers, sent the case, under the provisions of section 819 of the
Code of Criminal Procedure, to the Cantonment Magistrate,
While Ram Narain’s cage was peading before the Cantonment
Magistrate, Tirbeni Saohai was put upon his triul before the
same Magistrate who tried Ram Narain for an offence punish-
able under section 408 read with section 109 of the Indian
Penal Code. In the course of his trial he applied to have
Ram Narain summoned us a witness on his bebalf,  The
Magistrate, however, declined to summon Ram Narain, being
of opinion that he was debarred from so doing by section 342 .
of the Code of Criminal Procedure. Tirbeni Sahai was con-
vieted and sentenced, He applied in revision to the High:
Court-—his appeal to the Sessions Judge having been di‘smisse‘dflﬁ

* Criminal Revision No, 216 of 1898,
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—on the main ground that the Magistrate was wrong in refusing
his application to summon Ram Narain as a witness.

Mr. Roshan Lal, for the applicant.

The Government Pleader (Munshi Ram Prasad), for the
Crown.

Drrrow, J—~This is an application for revision of an order
passed by the Cantonment Magistrate of Allahabad, convicting the
petitioner of an offence under section 408 read with section 109
of the Indian Penal Code, and sentencing him to three months’
rigorous imprisonment, The conviction and sentence were affirmed
by the Sessions Judge on appeal. Amongst other points taken
on behalf of the petitioner, there is one which refers to the pro-
cedure of the Magistrate in refusing to summon and examine
as a witness on behalf of the petitioner one Ram Narain, who had
been convieted of the substantive offence under section 403 of
the Indian Penal Code by a third class Magistrate of Allahabad,
but whose case had been referred by the said Magistrate for a
severer sentence under section 849 of the Code of Criminal Pro-
cedure. Ram Narain’s case was pending before the Canfonment
Magistrate under section 349 of the Code of Criminal Procedure,

at the time the application to summon him as a witness was made, .

and therefore it cannot be said that his trial was concluded. At
the same time he had not been jointly indicted with the peti-
tioner, nor was the offence of which he had been convicted the
same offence as that with which the petitioner was charged.

Under these circumstances I do not think that the prohibition

contained in the last clause of section 342 of the Code of Crimi-
nal Procedure applies. On a careful perusal of that section it
will be apparent that the examination of the accused person for
which that section provides, is an examination touching the
matter on which he is being .tried, and the inference is therefore
obvious that the prohibition contained in the last clanse of section
842 applies to the examination teferred to in that section, and

does not apply to an examination in another case in which the -

person who is being examined is not himself an accused person.
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1898 If the Magistrate’s view were correct, it would follow that no
Quesy. el while he stood charged with a criminal offence could pos-
EHP:ESB sibly be examined as a witness in any criminal trial whatever,
Tresext L do not think that the Legislature intended this. In this view
SAMAL of the case Thold that the petitioner was entitled to have Ram
Narain summoned and examined as a witness, and that he has
been prejudiced by the Magistrate’s refusal to summon and
examine the said Ram Narain, Under these circumstances T set
aside the conviction and sentence had before the Cantonment
Magistrate of Allahabad, and direct that the petitioner’s case be
restored to his file, and that he take it up at that stage when he
called on the accused for his defence, and that then with reference

to the above remarks he proceed according to law.

e APPELLATE OIVIL.
ay 12.

Before Mr, Justice Burkitt and Mr. Justice Dillon.
ONEAR SINGH axp ANoraEr (JUDGMENT-DEBEFOR) ». MOHAN KUAB
(DECREE-HOLDER)*

Execution of décree—0ivil Procedure Code, sections 320,322 4~ Decrec trans-
Jerred for execution to Collecbor—Collector not authorized to hear
objections to execution of decree so transferred.

Held that where a decree for mouey has beon transforred for execution
to the Collector under the provisions of section 320 of the Cods of Civil Pro-
cadure, the Collector is not authorized under scotion 3224 to lhear any objec-
tion by the parties intercsted in the property advertised forsale to the sale
of 6hat property, nor is it any part of the Collector’s duty to decide whether

. the property has or has not been properly attached.

Tag facts of this case sufficiently appear from the judg-
ment of the Court.

Pandit Sundar Lal, for the appellants.

Babu Jogindro Nath Chaudhri, for the respondent

BurkirT and Drnvow, JJ.~This is a case of an execution of
a decree for money. The original judgment-debtor died since the
~ decree, and his sons have been brought on the record as his -

* First Appeal No., 265 of 1807, from an order of ;Syod;:Muhammad
Siraj-ud-dia, Subaedinate Tudgae of Agra, dated the 28th August 1897.



