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formulate a custom by implication from various unconnected 1898
clauses of the wayjib-ul-arz. We cannot find any provision in the Nopain
wafib-ul-arz for the existence of the custom of pre-emplion in - Das
the muafi lands.  The case of Kalyan Matv. Madan Mohan (1) R
was referred to in argument. Strietly spoaking that cass is the S]A)ff's‘_y

converse of the casc before us. It was a caso in which a
co-sharer in the Ikhalisa mahal sought to pre-empt land in the
muafi, and it was held that the wagib-ul-arz of the khaliss
mahal did not effect the muafi. We allow this appeals We
set aside the desision of the District Judg: with costs; we
dismiss the plaintiff’s appeal to the District Judge, and we restore
the decree of the Court of first instance.
' Appeal deeveed.

Before Mr. Justice Blaiv and Mr. Juslice Aikman. : 1808
ABDUL RASHID (Prazstizg) » GATPO LAL (Dyrrypant).¥ May 11,

Civil Procedqure Code, seclion 276 —4lienalion of atlached properly—Alien-
ation valid so loug as it does not interfere with any claim enforceable
uwader a subsisting atiachment.

The slicnation which section 276 of the Code of Civil Procelurc isin-
tended to prevent is an alienation which, if permitted, would defeat claims
legally enforceable under the dacree in cxecution of which tho property
alienatcd has beon attached. Where a private alienation of attached property
is made nnder such circumstances that it in no way intorferes with the rights
secured by his docree to the attaching decres-holder, section 276 iz no bar to
such  alicnation. Narain Das v. Sheoambar Akir (2) and Adnund Loll Dess
v Jullodhur Shaw (3) referred to. ‘

Tue plaintiff in the suit out of which this appeal arises
held o mortgage, dated the 21st of March 1889, over a 7 anuu
share out of the mortgagor’s aggregate interest of 10 annas
8 pies ina certain village. The defendant held 2 morigage of
an carlier date ona 4 anma share out of the same 10 annas 8

* Second Appeal No. 219 of 1890 from a docree of V. A. Smith, Esq., Dis-
trict Judge of Gorakhpur, dated the 19¢h Decerber 1895, reversing a decres
of Maunlyi Ahmad Al Khan, Subordinate Judge of (toraklpur, dabed the 26th
Juno 1893. o

() 1. L. B, 17 AlL, 447, (2) Weekly Notes, 1897, p. 37,
- (8) 14 Moo, I. A, 43,
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pies. The defendant obtained a decree on his mortgage on the
12th of May 1885, for sale of the 4 anna share mortgaged to
him. Oun the 22nd of April he caused to be attached under this
deerce, not merely the 4 anna share mortgaged to him but the
whole 10 anna 8 pie share of the mortgagor. After this attach-
ment, but before any effective means were taken to exceute the
decree, the plaintiff’s mortgage was exccuted. On the Gth of
May 1892 the plaintiff applied to the court excenting the
defendant’s decrce to notify the incumbrance created by the
plaintiff’s mortgage; such notification was ordered, and with
such mnotification the whole of the mortgagor’s interest, 10
annas and 8 pics, was rold in exccution of the defendant’s
decree and bought Dby the defendant himself. The plaintiff
then sued to cenforce his. mortgage of the 2Ist of March 1889
in respeat of the portion of the mortgagor’s interest not
covered by the defendant’s mortgage. The defendant objected
that the effcet of scction 276 of the Code of Civil Procedure
was to make the plaintiff’s mortgage null and void.

The Court of first instance (Subordinate Judge of Gorakh-
pur) found that, inasmuch as the money borrowed on the plaint-
iff’s mortgage had been used to pay off a third .mortgage prior
to that held by the defendant, the plaintiff was entitled to use
that mortgage as a shield, and it accordingly decrexd the plaint-
iff’s claim in part.

The defendant appealed.  The lower appellate Court (District
Judge of Gorakhpur) held that it had not been proved that the
money borrowed on the mortgage to the plaintiff had in fact been
applied to the satisfaction of a third prior mortgage as alleged,
and, reversing the decres of the Court of first instance, dismissed
the plaintiff’s suit. The plaintiff' thereupon appealed to the High
Court.

Maulvi Ghulam Mujtaba, for the appellant.

Munshi Ram Prasad, for the respondent.

Bramr, J.—This second appeal arises out of a suit for sale
based on a mortgage, daled the 2Ist of March 1889, The
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mortgagor was possessed of a 10 anna § pie share of the mort-
gaged property.  The plaintiff’s mortgage was for a 7 auna share
out of what was the mortgagor’s aggresate luterest, An
earlier morigage had been effested upon a4 apna shave of this
whole property, and the prior mortgagee, one Gappo Lial, defend-
ant in this snit and respondent here, got his decree for side on
his mortgage on the 12th of BMay 1885 The derree was iu
terms limited to the & auna shave. On the 220d of April 1836,
an attachment under this deeree was effected, not of the 4 anna
share which tormed the subject of the deeree, but of the 10 anna
8 pie share, which is the entire holding of the morigagor.
After this attachment and bofore any effective means were taken
to exccute the deuree, the plaintiff’s mortgage was exeented.
That was the present mortgage on the 7 anna share, so that the
interest affected by the two mortgages was a greater infercst than
the mortgagor possessed.  The present plaintift has disposed of
‘all diffivulty on that score, hy asking for sule only of what
remains of the mortgagor’s interest over aud above the 4 anua
share mortgaged to Gappo Lal.  On the Gth of May 1802, the
plaintitf, appellant Lere, applied to the Court excenting Gappo
Lal's decree to notify the incumbrance created by the mort-
gage of the 21st of March 1889; and such notification was
ordercd, and with snch notification the whole of ihe mort-
gagor’s interest, 10 nonas and 8 pies, was sold in execution of
Gappo Lals decree, to Gappo Lal Limself. The plaintiff now
claims to enforce the mortgage of the 2ist of March 1889,
He is met by the contention that soction 276 of the Code of
Civil Procedure makes his mortgage null and void  That suc-
tion was originally framed so as to make a morigag: effeeted
~upon attached property absolutely void. But in the Act now in
force are appended the material words which scem to us inques-
- tionably words of limitation. They ave —“shall be void as
“against all claims enforceable under the attachment” Wo
are entircly unable to sce that any clain conld be enforeeable
nnder the atlachiment which was not 4 legal elaim, This matter
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has been beforc ome member of this Bench, and it has be-n
adjudicated upon in the case of Narain Das v. Shecambar Ahir
(1). That the interpretation put upon those words is the correct
interpretation, this Bench has no doubt whatever. The objee
of the section thus guarded and limited, was to sezure that no
private alicnation snbsequent to attachment should take effect to
obstruet the legal claim of the decrec-holder in whosé interest
and at whose instance the attachment had been made. The
piaintiff at the hearing in the Court of first instance put for-
ward a further contention which upon a finding of fact has
failed. He contended that his morigage of 1889 was effceted
to pay off ineumbrances prior in date to that of the defend-
ant in this suit. He failed to establish that such prior incum-
brances were in fact paid off by his mortgage. He has there-
fore to depend solely upon the construction to be put on section
276. Tn our opinion the mortgage of 1889 in no way stands’
in the way of the exccution of Gappo Lal’s decree to the
cxtent of hislegal claim. Indecd, the position of Gappo Lal
secms to us one which upon no ground of equity could be
maintained. He bought subject to a notification of lien, and
we canuot doubt that the existence of that lien limited the price
he paid for the property. He now propeses to retain what he
purchased as an incumbered property, and at the price of an
incumbered property, as property wholly and entirely unincum-
bered.

I would allow this appeal, sctting aside the decree of the
lower appellate Court with costs, and restore the decree of the
Court of first instance, and would give the appellant his costs of
this appeal.

Atxnan, J.—I am of the same opinion, and councur in the
order proposed. Kven when the law stood ag it did when Act
No. VIII of 1859 was in force, in which Act the “section
which corresponds to scction 276 of the present Code of Civil
Procedure, did not contain the concluding words now to be

(1) Wecekly Notos, 1807, p, 87,
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found in the section “as against all claims enforceable under the
attachment,” it wag held—wide Anund Loll Doss v. Jullodhuwr
Shaw (1)—that the object was to make the sale null and void,
so faras it might be necessary to sccure the execution of the
decree.  In my opinion the words “enforceable wunder the
attachment,” in section 276, must be read as meaniag legally
enforceable under the attachment; and to see what was legally
enforceable under the attachment we must have rezourse to the
decree. So loug as the decres-holder gets what was decreed
to him he has got no ground for complaint. No private
alicnation made duoring the continuance of the attachment
can be allowed to defent the decree-holder's xight, but if those
rights are not affected by the alienation there isin my view no
bar to any private alieration.

The respondent Gappo Ll had by his deeree an indefeasible
right -to have a 4 amna share of his mortgagor’s property sold
‘in execution of his decree, but he had no right to restrain his
judgment-debtor from alienating any property, other than that
referred to in the decres, 5o long as the alienation did not preju-
dice any rigats which had bzen desread to him,

For these reasons I am of opinion thut the appeal must
be allowed.

By rtue Court.—The order of she Court, is, that tbo appeal
is allowed, the decree of the lower Court set aside with costs, and
the order of the Court of fivst instance restored. The appellant
will have his costs of this appeal. '

The time for payment of the morigage money is extended to
‘the 11th of November 1898.

Appeal decreed.

(1) 14 Moo. I. A., 543, at p. 549,
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