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1398 snit, is not liable to any court fee. To hold otherwise might, in 
our opiaiou, be productive of great injustice and hardship. For 
instance, in the present case the pauper plaintiff in order to get 
her application for a review of jiidginent admitted would have 
to pay Bomethingj like Rs. 2 5̂00 in court fees, while her plaint 
is not liable to any court fee. The second matter which was 
argued for the appellants in this ease was that the order admit
ting the application for review was in contravention of the pro
visions of section 626 o f the Code o f Civil Procedure. The only 
piovision of section 626 on which the learned vakil relied was the 
second, and as to that it is sufficient to say that he has failed to 
show anything which would have brought the case within that 
provision. For the above reasons we dismiss this appeal.

Appeal dismissed.
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M ay Zrd. On appeal from the District Court of Farrukhabad.
C ivil P rocedure Code, section  287— M isrep 'ssm tation , o f  va lue in ik e  p ro -

olam ation o f  intended jn d io ia l sa le— S u lsta n iia l i n jw y  w ith in  section

311.
The value of property of which tlie sale haa been ordered in execution 

of a decree, when staiedl In the proclamatioa of the intendod sale, is a material 
fact within sub-section (e) of seotioa 287 of the Code of Civil Procedure.

An ■ander-statement of the value o£ the property having been made in 
sQcli a proclamation, which wag calculated to mislead bidders, and to pro- 
vent them from offering adequate prices, or from bidding at all, and the sale 
having resulted in a price altogether inadequate. -~Seld>  that such xnis- 
statemeot was a material irregularity in publishing or conducting the sale, 
although there might be no rnie rfiquiring publication of the value in that 
proclamation; and that the special remedy, provided in section 311, was 
applicablê  as substantial injury had resulted.

A p p e a l  from an order (30th January 1892) of the District 
Judge of Farrukhabad reversing an order (13th July 1891) of the 
Munsif of Kaimganj.

Ffesent j-lioxds ’Waison, Hobhousb and Batbx and Si® E. CotroH.



The appellant was the auction piircliaser of property sold on iggg
tlie 20th April 1891 iu execution of a decree, dated the 8th April 
1890̂  held bŷ  one Chunni Lai against Mnsammat Phnl Knar, 
the present respondent  ̂ in whose hauds tlie property, which 
was land, had been attached ; she being the heiress, and repre- 
sentative in estate, of her husband, deceased in 1888.

Her petition, dated the 16th May 1891, was rejected by the 
Munsif, but the district judge, Mr. R. S. Aikoiaa, reversed that 
order,,and set aside the sale under section 311 of the Code of 
Civil Procedui'e on the ground that the proclamation of mtended  ̂
sale, issued under section 287, had so much miarepresented the 
actnal value of the property that substantial injury to the peti
tioner had resulted. The District Judge’s order was not appeal- 
able to the High Court, under section 588 of the Code of Civil 
Procedure.

The petition alleged irregularity in the auction sale, where
by property worth Ks, 10,000 was sold for Es. 670; that 
ancestral land had been sold as not ancestral; that notices 
had not been properly placed and that the petitioner had no 
knowledge o f the esecution proceedings. Chunni Lai, the 
decree-holder, was named as objector and served, but did not 
appear. The other objector, Saadatmand Khan, the present 
appellant, denied the alleged irregularities, and the statements 
in the petition generally.

Among the Munsif’s reasons for disallowing the petition, he 
was of opinion that, although the Rs. 800 stated in the sale 
proolamation as the value of the property was incorrectly 
stated, and the real value was much greater, still it was not 
by law obligatory that any entry of value should have been 
made at all. The fact of a wrong value having been men
tioned in the auhednle was not, in his judgment, a material 
irregularity upon which the sale should be set aside.

The District Judge ŝ finding Was as follows :—
This is an appeal under the provisions of section 588,

“ dause (16)y Civil PMoedure Codej againat an order of the
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1898 Munsif of Kaimganj refusing to set aside a sale o f immovable
" s l ^ ~  '^property.

MANO) It is proved and admitted that an estate belonging to the
o. appellant, a wealthy parda-nasbin lady, was sold in execution

K̂ ab a decree for Ks. 652-3-9 j that the value of the estate is
“  not less than Es. 8,000 or Es. 9,000, and that notwithstanding 

this, and the fact it has no incumbrances on it, it was sold 
“ by auction to a mukhtar practising in the Collector's court 
“  for Es. 670, or less than one-twelfth o f its value.

“ The first ground of the appeal is that all the proceedings 
“  were taken behind the back of the appellant, the judgment 
“ debtor. The deoree-holder, at whose instance the property 
“  was sold, does not appear to defend. It is argued on behalf 

of the auction-purohaser that the mere fact o f a decree having 
“  been passed is sufficient notice to her. I  cannot assent to this 
“  contention. Eule V , paragraph 9, of the Civil Eules and 
“  Orders, if properly carried out, secures that due notice of an 

impending sale shall be ^iven to the judgment-debtor. In 
“  this case due notice was not ‘given: all that was done was to 

affix a notice to the wall of the house of the judgment-debtor’s 
“  deceased husband’’. After adverting to the evidence that 
the petitioner was not there at the time, and intimating that 
the Court below ought not to have accepted the imperfect 
mode of service reported by the peon, the District Judge con
tinued :—

“ It is pointed out_, in the next place, that the decree-holder 
“  in his affidavit put down the value of the property at Es. 800 
“ 'i.e., about one-tenth of the real value, and that this was the 
“  value notified in the sale-proclamation. This, I must hold, was 

gross misrepresentation on the part of the decree-holder. 
The last clause of section 245 of the Code of Civil Proce- 
dure provides that in the case of a decree for money, the ‘'value 

'^^of the property attached shall, as nearly as may be corres- 
“  ‘ pond with the amount for which the decree has been made.' I  
“ have found that Subordinate Courts appear to be under the
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“  impression that the inquiiy prescribed by Rule V I, page 9, Civil ̂ ggg
“ Eules and Orders, should be confined to finding out: whether —~ ̂ °  Saadat'

the property proposed to be sold is ancestral or not. But mand
“  this is a mistake. The inquiry should be for the purpose
“  o f ascertaining the particulars specified in section 287 of the
“  Code of Civil Procedure. Amongst the heads which, accord-
“  ing to section 287, should be specified in the sale-proclama-
“ tion  ̂as fairly and aocurately as possible ’ is ‘ every other
“ ‘ thing yhich the Court considers material for the purchaser
“ t̂o know in order to judge of the nature and value o f the
“ ‘ property/ Had the inquiry held by the Munsif imder
“  Erule Y I  been worthy of the name, I  think he could not
“ fail to have been struck by the very peculiar circumstance
“ that whilst the annual land revenue of the property was put
“ down at Rs. 643-10-6, its estimated value was entered as
“ only Es. 800. The utter absence of proportion between the
“ amount of Government revenue and the estimated value

entered in the sale-proclamation would of itself be enough
“ to deter intending purchasers, and induce them to think that

there was something wrong with tlie title/^ On this, the
sale was set aside.

On an application to the District Judge for a certificate 
under section 698 of the Code o f Civil Procedure he referred to 
the judgment of the I ’ull Bench of the High Court in A^im-ud- 
dm Y, Baldeo (1), and decided that the above order was final 
within section 696.

Mr. R, G. Saunders, for the appellant, argued that the 
grounds on which the District Judge had reversed the order of 
the first Court were insufficient. Saadatmand Khan was a pur
chaser, for all that appeared, in good faith, and for value, who 
had been no party to any misrepresentation. He was in no 
way responsible for what was stated in the decree-holder’s 
affidavit as to the value of the property, that having been the 
cause of the subsequent official statement, which was entered 

(1) (1881) I. L. K., S AH., 554



iggg in the column of particulars as to the nature and value o f the
---------property in the schedule attached to the sale-proclamation.

MAifK Whatever irregiilarifcj there might have been in ihe under-
statement of value, there was no direct evidence that; in con- 

Phtji sequence of that error in the statemeiitj the property was sold
for an inadequate price. Accordingly, there was no sufficient 
evidence of the “ substantial injury”  o f wJiich section 811 
required proof as occasioned by the irregularity. The sale 
therefore; should not, under the circumstances, have been set 
aside,

Mr. jET. Cowell, for the respondent, was not called upon.
On the 3rd May their Lordships' judgment was delivered 

by L o rd  H obhouse  ;—
The respondent is the proprietor of an estate in the maujsa 

of Jira Rahimpur in Farrukhabad. In April 1890 one Pati 
Earn obtained a decree for the sum o f Rs. 565-9 against' 
her and another as heirs of a recently deceased owner who 
was Pati Ram’s debtor. This decree was transferred to Chunni 
Lai. On the 10th December in the same year Chunni Lai 
applied for the attachment and sale of the property. It was 
put up for sale on the 20th April 1891, and was bought by 
the appellant for the sum of Rs. 670. The property is valued 
at eight or nine thousand rupees.

In May 1891, within the time allowed by law, the appel
lant filed a petition in the Court of the Munsif of Kaimganj 
for the purpose of setting aside the sale under section o i l  of 
the Code. The Munsif held that, notwithstanding the in
adequacy of price, there had been no irregularity within that 
section which justified him in setting the sale aside, and aocord- 
ingly he dismissed the petition. On appeal the District Judge 
took a contrary view and decreed that the sale should be set 
aside. That is the decree appealed from.

The respondent alleged several irregularities in the execu
tion proceedings, as to the existence or the effect of which 
the two Courts took opposite views. Their Lordships do not
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Sa a b a t -

1898think it necessary to mention more than one ground for 
impeach: ng the sale. It is indeed something more than the 
kind of irregularity which is commonly alleged, for it is a majtd
mis-statement of the vahie of the property which is, so glar- 
ing in amount that it can hardly have been made in good faith, kfab
and which, however it came to be made, was calculated to 
mislead possible bidders  ̂ and to prevent them from offering ade
quate prices, or from bidding at all.

Section 287 of the Code orders that the Court shall cause a 
proclamation of the intended sale to be made. The proclam
ation is to specify “ as fairly and accurately as possible ” 
several enumerated particulars; and, finally, every other thing 
“  which the Court considers it material for the purchaser to 
“  know in order to judge o f the nature and value of the pro
perty.”

The proclamation in this case appears to have followed an 
affidavit o f Chunni Lai, the decree-bolder, in which he stated 
that the property is valued at about Rs. 800. It states, among 
other things, that the sale is for the recovery of Rs. 652-3-9 
and interest, and that the particulars specified in the schedule 
are filled in to the best o f the knowledge o f the Court. The 
schedule contains several columns. One shows that the jama 
of the property is Rs. 543-10. Another is headed, according 
to the English translation,— Other particulars, whatever ascer- 
‘^tained regarding the nature and valne of the property,” 
and it contaias the figures Rs. 800. This means that the 
value of the property to sell was estimated by the Court at 
Rs. 800.

The Munsif considered that this misrepresentation o f value 
was not a material irregularity for which a sale eould be set 
aside. His reason was, that no rule req̂ uired that the value of 
the property should be mentioned in the proclamation; and 
that as the entry was uncalled for and not legally obliga
tory, to give a wrong value is no reason for setting aside a 
sale.
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X898 This is a very mistaken view. It is true, as before observed,
------------- that the mis-statement is something more grave than an ordinary

itakd irregularity of procedure, but the fact that it is so, and that it 
was made gratuitously by the decree-holder and the Court, 

Phto does not prevent it from being material irregularity in 
publishing or conducting” the sale, such as to bring the case 
within the special remedy provided by section 311. Whatever 
material fact is stated in the proolamatioa (and the value of 
the property is a very material fact) must be considered as 
one of those things “  which the Court considers material for 
the purchaser to know,” and it is enacted in terms (though 
express enactment is hardly necessary for such an object) 
that those things shall be stated as fairly and accurately as 
possible. It must have been possible to state the value of 
this property with very much greater approach to fairness 
and accuracy than was done in the proclamation. The learned 
District Judge holds that there was a gross misrepresentation 
on the part of the decree-holder, and he intimates his opinion 
that the Court ought to have seen from the amount of the jama 
that the value could not be as stated. Certainly it seems that 
there must have been blameable carelessness on the part of 
whatever officer was responsible for the terms of the pro
clamation.

The learned District Judge points out two circumstances 
calculated to enhance the amount o f injury done to the debtor 
by such a mis-statement. One is, that section 245 o f the 
Code orders that the value of the property attached shall, 

as nearly as may be, correspond with the amount for which 
the decree has been made; ”  so that an intending purchaser 

would readily accept the assurance of the Court that an 
estate attached for Rs. 565 was worth no more than Rs. 800, 
Another is, that the disproportion between the jama and the 
total value was oalcnlated to excite suspicion of something 
wrong mth the title, and so to deter biddings. Their Lord
ships have to express entire agreement with the learned District
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Jndgft, .and fliey Iinmbly adviso Her Mnjcsfy to dismiss tJic nppcal. iĝ g
Tlio nppolhint must tlie oo'̂ tw.
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Solicitors for  the respondent Messrs. Eanhen, Ford, Ford and 
C'heister.

H e fo r e M r . J u stice  liarTcitt and M r. J u s tice  l>Ulun.
N A liA lN  DAS AND ANOTHBit (D b je n d a n ts )  c. RAj\L SA K A X  d a s  

( P ia ib t ip f ) .*
F re-em pH on — W ajih ~u l-arz— C o-sharers in the K h u lisa  M a h a l disH nffnixhed  

f r o m  owners o f  sep a ra te  f l o t s  o f  muafi lands iit the ma/ial.

Tho co-sharera in a mahal and the owners of separate plots of muali 
land iacludod in the area of the mahal have as a rule no eonueotion with 
one another, and it by no means followa that the custom adopted by or oxist- 
iD g among the members of tho khalisa co-pavconary body would bo applieabla 
to the owners of the muafi plots. Strict evidence ia always neoesaary to prove 
that the same custom is applicablci to paoh. K a ly a n  M a i  v. M ndan ^fohriii 
(IJ rufon’cd to.

T h e  facts o f  this case sufficiently appear from  tlie ju d g - 
mont o f  the Court.

ir”audit Sundar Lai aud Paudit Moti Lid, for the appellants.
Muushi Mam Prasad and Eabu Jogindro NutJi Chaudhri. 

for the respondent.
B u e k it t  aud D xllok , JJ:—This is an appeal iu a suit

for pre-emption. The suit was brought by a share-holcler iu
one o f several resumed muafi plots sihiato iu mauza Hapar ro 
pre-empt a sale o f a portion of the same plot. Tho suit was 
resisted ou the grouud that no custom of pre-emption has 
been established in respect of the muafi plots. That view 
was accepted by the Court o f first instance, which dismissed

* j?irst Appeal No. 15 of 1898 from an ordor of II. Gr I ’earsê  15sq., District
.ludge of Meerat, dated the 4th Ii’ebruary 1898.

(1) I. L. K., 17 All., 447.
Cl

iSA4DA'I’-
A^ypeal dismissed. r̂AUI>

Solicitor for the appellant Mr. 11. Percy Becker.
Phpi,
Kcab.
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