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Before Mr. Juslive Burkill and 3. Justico Dillon.
PIRBIY NARAIN SINGH (Dreres-monpre) ¢ RUP SINGH (JvLGMENT-
DEBTOR)#

Erceution aof decree—Dutics of eveeufing Court—.det Noo IV of 1883
(Transfer of Iroperty Act) seclion 88—Decrec for sale on o morlyaye
wrongly ellowing interest afier dato fized for payment.

Where 2 decree for sale under the Transfer of Property Act as framed is
ambiguous, the Court exceuting ib must pub its own construction on ib, and if
possible will construe it as a dveree properly framed according to law; but
where there is to ambigunity in the decree, the cxccuting Court is bound to
exeente ib according to its terms, whether tho decree be right or wrong. dmolak
Bam v. Lackmi Narain (1) and Badskhal Begam v. Hordei (2) referred to,

Trp lacts of this cage sufficient]ly appear from the judgment
of the Court,

Pandit Sundar Lal, for the appellant.

Babu Purbati Charan Chatteryi, for the respondent.

Burxrrr and Divvox, dJ. 1—This is an appeal from an order
of the Subordinate Judge of Mainpuri passed in execution of a
decree which Maharaja  Pirbhu Narain Singh had obtained
against Raja Rup Singh. The snit in which the decrse was
passed was a suit upon a mortgage for recovery of a sum of
money scoured by the morigage by sale of the property mort-
gaged, The decree under seetion 88 of the Transfer of Property
Act was passed on the 27th of May 1895 and the order absolute
under section 89 of the same Act oo the 6th of March 1896, The
desree wvas then sent for execution to the Collector, as the
property ordered to be sold was ancestral property. During the
course of those proceedings the judgment-debtor applied to the
Subordinate Judge, objecting to the decree being executed for the
full amount stated in the order absolute. The point he took was
that the decree under section 88 did not allow intcrest on the
mortgage debtafter the 27th of November 1895, The Subordi-
nate Judge, distegarding the order absolute which had heen passed
on the 6th of March 1896, allowed the objection, and, by order

Firat Appeal No. 216 of 1897 from™an order of Maulvi Muhammad Mazhor
* Husain Kban, Subordinate Judge of Mainpuri, dated the 26th June 1897,

(1) I L R, 19 AL, 174. - (2) Weekly Notes, 1898, p. 17.
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dated the 27th of June 1897, dirceted that all interest subsequent
to the 27th of November 18903 should be disallowed, and ordered
the execuiion clerk to “ prepare n correct account ” of the money
due on the mortgage; that is to say, the Subordinate Judge
practically divected the preparation of a new order absolute,
notwithstanding that no appeal had been preferred agaiust the
order absolute prepared on the Oth of March 1896, In our opin-
fon the latter order absolute is now final and conclusive in the
case, Itiscontended by the respondent’s vakil that his elient
wag not properly served with notice of the application on whish
that order was made, and that he did not come to know of it
until notice was served on him under section 248 of the Code
of Civil Procedare. Whether that statement ho true or nof is
immaterial here. If the respoadent was unaware of the proceed-
ings taken to have that decree propared, e might perhaps have
applied under section 108 of the Code of Civil Procedure fo
have that order absolute set aside, or he might have acked
fora review of judgment, or he might have appealsd against
it to a higher tribunal. He adopted asither of these courses,
That order absolute, as we have said before, is now final and
conclusive, and this Court sitting as an exesution Court cannot
enter into the question as to whaether that order absolule, which
is the decree in execution before us, was or was not properlj
prepared,  All that this Court as an exceution Court can do is to.
see that that decree is exesuted ag it stands. There can be no doub't_‘
that the order absolute does give the decrec-holder interest after
the 27th of November 1893, On this finding it is almost wnne-
cessary for us to enter info the question as to whether the decree
under seation 88 passad on the 27th of May 1895 did or did not
give interest after the 27th of Novemher 1895, On that point,
however, we have no doubt. That decree declared that on t}h’éﬁ
date first mentioned Rx. 47,4104 will be payable to the plaintift
Of that sum Ra. 40,000 was the principal sum secared by the
mortgage, Rs. 5,412 was for intercst up to the date of suit as
mentioned in the plaint, and the remainder, Rs. 1,984-4, were
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for aosts of the suit, This sum of forty-gseven thousand four

Lundyed and odd rupees did not iaclude any interest after the
date of the institution of the suit. The decrec then goes on to
provide for iuterest between the institution of the suit and the
97th of November 1895, by directing the judgment-debtor to
pay Rs. 47,4104 0 with interest during ihe pondency of the
suit on the 27th of November 1893, It then went on to direct
that the defendant should pay futwre interest at one per cent.
per maensein. It does not in so many words say that that interest
shall run up to the date of payment, but we have no hesitation in
finding that such was the meaning and intention of the decree.
Therefore, in our opinion the order absolute passed on the 6th of
March 1896 was right in allowing interest subsequent to the 27th
of November 1895, It was contended that the Court hearing
the suit had no power to award interest after the 27th of Novem~
ber 1895, and in support of that proposition the case of Amolak
Ram v. Lachmi Narain (1) was cited. In onr opinion that
case does not apply here, as explained by one of us.in the case
of Badshah Begam v. Musammat Hardei (2). If there were
any ambiguity in the decree under section 88 and the execution
Court had to construe that ambiguous deeree, the execution Court
would no doubt be right in assuming that the decree was one
striotly within the terms of the law and that it refused post diem
intercst. Such, however, is not the case here. We are of opinion
that the decree under section 83 clearly and unambignously

allowed interest subsequent to the 27th of November 1895.

For the above reasons we are of opinion that the order of the
Subordinate Judge must be reversed. We therefore allow this
appeal, and, setting aside the order of the Subordinate Judge, we
(direct that execution shall proceed as heretofore on the order abso-
lute of March 1896, by which interest was allowed after the 27th of
November 1895. The appellant will have his costs in this Court.
' Appeal decveed,
{1 T. 1. B,, 19 AlL, 174 (2) Weekly Notes, 1898, p. 17.
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